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UNITED STATES
DEPARTMENT OF AGRICULTURE
80il Conservebion Service

Division of Irrigation

Box 180, Berkeley, California
September 15, 19L3

Mr. F. Q. Hagie, Secretary-lenager
Hetional Reclamation Association
1119 Wationsl Press Building
Washington, D. C.

Dear Mr. Hagile:

Herewith is the draft of s report prepared by the committee appointed pursuant to
Resolution No. 13, lational Reclamation Association, at the Denver 19442 meeting.
The committee so appointed consisted of Fred BE. Buck, Don McBride, Ae We MoHendrie,
William E. Welsh, and Wells A. Iutchins, chairman. Mr. Welsh wes unable to perti-
cipate in the committee's deliberations and prefers that the matter be handled os
though he had not been appointed.

This report states the principles that the committece believes should be incorporct-
ed in o uniform woter law. The committee feels definitely that its function will
be best served by stating principles, rather than by drafting o legislative aect,
for two reasons; (1) The differences, from State to State, in constitutional
provisions and in legislative and court practice and procedure are 8o considerable,
that & stetement of principles that cen be translated into legislation within a
State would be more generally useful than a uniform legislative mct; and (2) as

g practical matter, .the drafting of a legislative act would require o very long
time.

The committee therefore presents its findings in the form of & progress report,
with the following recommendations s (1) That the report be anccepted by the
directors for the consideration of the Association; (2) that the roport be
mimeographed and copiles transmitted to all officers and directors of the
Association, to the members of the loegislative and resolutions committees from
each State, to each of the Wostern gtate Engincers, and to any obther members of
the ‘Association who would be directly jnterested, inviting their comments; and
(3) that the comments be referred back to this committee, or to another committes
appointed in its place, preparatory to the making of & final report, such final
renort tc be mde to the Assceciastion during the ensuing year.

Very truly yours,
(Sgd) Wells A. Hubchins

Wells A. Hutchins, Chairman
FOR THE COMMITTED
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I. Introductory Provisicns

1. Definitions of terms. {a) Water supply is a natural body of weter, either
on or under the surlace of the ground, availenle for diversion to beneficial use.

{(b) Common water supply is a combination of water supplies, on or under
the surface, or both, which are so interconnected that diversions from one compon-
ent water supply result in reducing the quantities of wanter that othorwisc would
be available in other component water supplics.

(o) Waterccurse is a definite natural stream of water in a definite natur-
al channel, originating from o definite source or sources of supplys The strean
may flow intermittently or ot irregular interwvals, if that is a characteristic
result of the sources of supply in the area.

(d) Diffused surface water is water that occurs, in its natural state,
in places on the surface other than in a watercourse or lake or pond.

(e) Ground water is water under the surface, whatever may be the geologic
structure in which it is standing or moving.

(£) Foreign water is water thut has been diverted from a water supply
within one viatorshed ond transported into a different watershed.

(g) Consumptive use is such use of water in building plant or eniml
tissues, transpiration through such tissues, evaporation, or other processes that
result in actually consuning the water or in rendering it unavailable for further
use in the locality,

(h) Return water or return flow is the portion of water diverted from a
water supply in excess of the consumptive use. Reburn water from irrigation is
the portion diverted in excess of consumptive use that escapes from works for the
conveyance or distribution of irrigation woter or from the surface or root-feeding
zoncs of the scil to which it has been applizd. In the usual cose, return water
sugments a water supply on or under the surface.

(1) Salvaged water is that portion of water in a water supply which upder
naturnl conditions is lost, but which is recovered end made available for use by
neans of artificial works.

(3) Developed woter is water that in its natural state does not augment
a water supply, but that 1s added to & witer supply ur is otherwise mde aveilable
for use by means of artificial works.

(k) Vater right is a right to the use of water, accorded by law.

(1) Appropriative right is the exclusive right, acquired under the proce-
dure provided Dy law, To divert from a water supply a specific quantity of public
water, provided it is evailable there in excess of the requirements of all earlier
appropriative rights, end to apply such water to o specific beneficial use or uses.




(n) Appropriation is the process or series of operations by which an
appropriative Tight 1s scquired. A completed eppropristion thus results in an
appropriative right; the holder of an uncompleted appropriation in good standing
hes an inchoate water right. The water to which elther a completed or an uncom-
pleted appropriation in good standing relates, is appropriated wuter.

(n) Permit is the specific authorization to make an appropriation of
water which is issued by the State Engineer to one whose application for a permit
has been approved. Certificate of appropriation is the certillestion by the Stete
Enginecr that the holder of & permit has completed his appropriations Certificate
of adjudication is the certification by the State Engineer that the water right of
The holder has been adjudicated by court decree.

(o) Appropriator is one who appropriates water. An appropriator may be,
at a given time, an applicant for & permit, or a holder of a permit, or a holder -
of a certificate of appropriation, provided the particular document is then in
legel effect. A primary appropriator is one who initistes an appropriation thot
is consummated, in part, as the result of the acts of othors == who are termed
secondary appropriators -- in putting the water to beneficial use under the terms
of tho appropriation; the formal title to the right in such case being carried on
the public records in the name of the primary appropriator.

(p) Priority of an appropriative right, which is governed by the time as
of which the rignt sccrues, is the superiority of the right over all later appro-
priantive rights that attach to the same water supply when the aggregate quantities
of water avnileble nre not sufficient to satisfy the aggregate rights vhich attach
to such water supply. The date of priority is the date as of which the right
accrues, which under the act 18 the date ol filing the epplication for a permit to
appropriate woter provided all requirements of the act arc fully complied with., A
schedule of priorities is the list of appropriative rights which attach to a water
supply, nrranged in chronological sequence according to the respective dates of
their accrual. '

(q) Domestic use is the use of weter by an individual, or by a family
unit or household, for drinking, washing, culinary purposes, irrigation of a
family gearden and/or orchard not greater in area than one~half acre, and the
watering of enimels used in operating a farm or as food for the farm family.
Pomestic use does not include the watering of flocks, herds, or bands of livestock
connected with livestock or deiry enterprises; such a purpose of use is a stock-
walering purpose.

(r) Municipality is an incorporated city, town, or village.

(s) Mmicipal use is the use of water within e municipality, whether
supplied by the municipal government or by & privately-owned public utility or
other agency, primarily to promote the life, safety, health, comfort, and business
pursuits of the inhabitants. It specifically includes the use of water for
fighting fires, flushing sewers, sprinkling strects, watering perks and parkways,
and smll quantities of water for recreational purposes such as swimming pools;
the use of weber in public and private buildings, jndustrinl enterprises, and
homes; and the irrigation of lawns and gardens. It does not include the irripge-
tion of crops on e commercial scale, even within the limits of the municipality;
such use of water is for en irrigation purpose. lor does it include large
recreantional uses such as lekes; suen use of water is for & recreational purpose.




(t) Public Utilities Commission is the 3tute boord or commission charg-
ed by law with the regulation of the rates and services of public utilities.

{(u} Well is an artificial excavation or opening into the ground, made by
means of digging, boring, drilling, jetting, or driving, or by any other artifi-
cinl msthod, flor the purpose of obtaining ground water. Well driller is any per-
son or group of persons who drill or otherwise install & well or wells, for
compensation or otherwise, upon the land of the well driller or upon other land.

2. Purpose of act. The purpose of the act is to make possible, insofar as
valid legislation and capable administration my do so, the best utilization of
the public weter supplies of the State. The intention of the legislature is that
the provisions of the act shall be liberally construed to that end.

%, Exercise of police power. The legislature, in the exercise of the police
powser of The dtate, provides in the act for the future acquisition of all rights
to the use of water, for the determination and adjudication of all water rights,
and for the administration of woker rights and the distribution of water from
public wator supplies.

L. Existing rights preserved. Nothing in the act is intended to impair the
validity oF any existing woter right or to interfere with its proper utilization;
but the exercise of nll such rights is subject to the provisions of the act.

5. Ownership of water. All waters in their natural environment within the
State, whether above or umder the surface of the ground, are the property of the
public, subject to existing rights to their usec.

{(a) Private ownership does not exist in the corpus of water before the
water has been diverted from & public water supply or otherwise brought under
private control and possession under a valid right of use, or water right,.

(b) It is unlawful to divert or to use water from a public water supply
otherwise than in the exercise of o water right, inchoate or completed,

(¢} Private ownership does not exist in water that has been reduced %o
private control and possession unlawfully, or in excess of the quantity of water
which the holder of n water right is entitled to divert or to cantrol under the
terms of his right.

(a) Water lawfully reduced to private control end possession by physi-
cal means, under the terms and conditions of a water right, becomes and remains
the private property of the holder of the water right, subject to the lawful
exercise of the right.

(1) This is the case, regardless of the method by which the water
is physically controlled, provided that such method or control is suitable to the
exeroise of the water right and is covered by its terms.

(2) Such water does not lose its charscter as the private property
of the water-right holder by reason of its being stored in = reservoir located in
the watercourse to which the water right attaches or in any other natural channel
or elsewhere, or stored in the ground (see scction 29), or conveyed in any natur-
sl surface channel (see section 31) or in ony underground stratum (see section
29); and the wnter right is not subject to abandonment or forfeiture solely by



reason of any such comtrol in the proper exercise of a weter right (see sec-
tions 50 and 51).

(e) Private ownership in any quantity of water lawfully reduced to
private possession cesses if guch quantity of water is not used, or is not re-
quired for use, under the conditions which govern the exercise of the water
right (see section 26).

(1) Such water again becomes the property of the publie,

6. Public use. The use of water under en appropriative right, and the
right of way for the conveyance of water over public lands of the State and
privete lands and for the storage of water thereon, are public uses.

7. State Engineer. A State Engineer, whose qualifications include engin-
eering tralning and practical experience in the Hiandling of water problems, is
provided for,

() The Stete Engineer is vested by the net with supervision over
those administrative funotions of the State that relate to the control of pub-
lic water supplies and to the utilization of the waters thereof, the exercise
of which is provided for in the sct.

(b) The State Engineer is responsible for the proper performance of
all of the functions of the State that are provided for in the act.

(1) Subject to this respomsibility, the performance of any parti-
cular function that is vested by the act directly in the State Engineer may be
delegated to a member of the organization of which he is the chief.

(2) Functions that are vested by the act directly in water offi-
cials or officers within the organization headed by the State Engineer, are
nevertheless performed by such officials or officers under the general direction
and supervision of the State Engineer, and it is his responsibility to see that
they ere properly performsd.

(c) The State Engineer is granted, in the act, wide discretion in the
performance of his functionse

(1) His exercise of discretion in any particular case, if not in-
considtent with the purpcse of the act and if not arbitrary or unreasonable,
must be accorded great weight by the courts.

(2) While some such functions provided in the act may appear to
partake of a judiciml nature, the legislature deems them all to be essentinlly
administrati ve,

(3) Nothing in the act is to be construed as en intent %o vest
any essentially judicial function in an administretive apency of the State,

(d) The organization headed by the State Enginesr includes subordin-
ates capable of performing the engineering, investigational, clerical, end
other work required in administering the provisions of the act.

(e) The Attormey General is the legal adviser of the State Engineer,
but the State Engineer may employ other legal counsel regularly or may engage
their services temporarily.



(1) Suit to enforce any of the provisions of the mot may be
prosecuted, either in the name of the State by the Attorney Gemeral, upon re-

quest of the State Engineer, or by the State Engineer under his official title,
represented by other counstl,

(2) In any sction brought against any merber of the orgenization
headed by the State Engineer, to restrain the performance of such member's offi-
cial duties, the State Engineer must be joined as defendant.

(f) The State Engineer may make all investigations and studies that
are required for the proper performence of his functions.

(1) He or any member of the organization which he heads may enter
upon either public lands of the State or private land for any proper purpose in-
volved in the administration of the act, but without doing any unnecessary
damege to the land or to other property. '

(g) The State Engineer must make rules and regulations goverrning the
exercise of the functions of his office, including, among other things, the
following general subjectss:

(1) Appropriation of water.

(2) Installation of wells and licensing of well drillers.
(3) Determination of water rights.

(4) Administration of water rights.

(h) The State Engineer must have the rules and regulations printed in
pamphlet form, and must supply copies without charge to all those affected by
the act who request copies.

(1) A single pamphlet may contein all rules and regulations, or
only those relating to one or more general subjects, in his discretion.

(i) The State Engineer must also provide for the printing of detail-
ed instructions concerning the procedure for the appropriation of water,
inocluding the necessary information to be included in or to accompany an eppli-
cetion for a permit to make an appropriation, and must furnish such instruc-
tions without charge to all intending approprimtors, upon reguest.

(1) Such instructions mey be included with the rules and regulae-
tims for the appropriation of water, or may be printed separately, in his
discretion.

(j) The State Engineer may require the making of amnual reports, or
such other reports as are reasonably needed in administering the aoct, and in
such form as he deems necessary, from holders of completed or uncompleted appro-
priative rights, holders or claimnts of water rights other than appropriative,
well drillers, and any others who may be engaged in exercising any of the rights
or privileges accorded by the act, the proper performance of which is necessary
to the maintenance of their good standing.



8. Proceedings. It is the intention and mandate of the legislature that
all administretive and judicial proceedings that are contemplated by the act
be conducted expeditiously, without unnecessary expenso, and with substontial
justice to all concerned, and that informalities in their conduct shaell not
render the procéedings invalid so long as the rights of the parties and of the
public are properly safeéguarded.

() The act will provide, at appropriate places, proéedura adequete
for the accomplishment of these purposes.

9. Notice of administrative matters, In any administrative matter of
which the 8ot requires the giving of notice, whether in connection with & hear-
ing or otherwise, such notice, unless otherwise provided for, must be given by
publication and by mailing to all parties kmown or believed to be interested,
and whose rights are or might be affected by the taking of such action.

(a) 1If notlce is given of any proposal that the State Engineer toke
action, in connection with which interested parties are guthorized to protest,
the notice must --

(1) Provide a reamsonable time within which protests may be de-
posited in the office of the State Engineer;

(2) Set a date upon which a hearing will be held in theo event
that any protest from an interested party is received within the time allowed;
and

(3) Set a date upon which sction will be taken in the event that
no protest is received within such time.

(b) The act will state whether the notice must be given by the State
Engineer, or by some party at his direction.

(c) In some cases the act will require the State Engineer to give
rotice of the fact that some final determination has been mede or some other
final sotion teken, invhich case the notice is for the purpose of such informc-
tion only. '

10. Hearings by State Engineer. IHearings by the State Engineer upon admin-
istrative matters are provided at appropriate places in the act,

(a) A hearing must be held by the State Engineer in eny case in which,
if authorized by the act, he orders a party to show cause why some action should
not be taken, steting his reamsons therefor; and also in any case in which some
interested party, if authorized by the act to do so, petitions the Stato Engineer
to take some nction or protests against his teking some action.

(b) Whether or not & hearing, in any particuler case, is made e condi-
tion precedent to the action of the State Engineer upon & proposal, he is
authorized to hold a hearing if in his judgment it eppears that the rights of
others or of the public mey be injuriously affected by his action.
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(1) If in eny such case protests are not specifically provided
for, the State Engineer must consider the need for such a hearing if any party
in good faith makes a prime facle showing thet his rights or those of the pub-
lic are in danger of being impeired.

(c) Wherever hearings are authorized at any place in the act, adequute
procedure will be provided for their conduct in order to accomplish their pur-

pose effectively and to insure thelr validity.

(1) The procedure will include the giving of notice to all whose
rights may be affected or who are known to have a real interest in the proceed-
ings, as provided in seotion 9,

(2) At any hearing, sny interested party mey appear and must be
heard, whether or not ho has been personally served with notice or has filed =
protest,

(3) All interested parties, provided they appear and conduct
themselves in good faith, must be accorded full opportunity to assert their own
rights, to contest the asserted rights and claims of others on any valid ground,
and to request or object to the taking of & particular action by the State
Engineer which is involved in the proceedings, and may introduce evidence in
support of their contentions,

(L) Provision will be made for the issuance of subpoenas in order
to compel the attendance of witnesses, and for the taking of testimony, as in
ease of judicial proceedings in order thet all matters pertinent to the deter-
nmination may be properly brought before the State Engineer; but only those
formalities that are specifically required by the act, or that otherwise are
necessary to insure an equitable determination, need be observed in the conduct
of any such administretive proceeding.

(5) Authorizetion to adjourn proceedings from time to time for
any necessary purpose, including the making of personal inspection of the
premises involwved, will be included.

{d) The decision of the State Engineer upon any heering is subject to
Judicicl review.

1l. Recourse to courts. Nothing in the act is to be so comstrued as %o
deprive any person of recourse to the courts for protection against invasion

of his rights.

(a) Judicial review of administrative proceedings and hearings, and
of decisions, orders, or other official nets of the State Engineer or of
others charged with responsibility for c .rying out the provisions of the act,
will be provided for at an appropricte place or places in the nct, ond will
include adequate prosedure.

(1) This review will be held in a designated triel court, with
provision for the right of appeal.
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(2) The State Engineer must be "joined as defendant in any action
brought to review any decision rendered by him or by a member of the water
orgenization which he heads, but no judgment for costs or cxpenses of the liti-
Egtion may be rendered ageinst him or against any other member of the organiza-

1lon.

(3} Service of process against the State Engineer will operate to
stay all further proceedings pending the decision of the court.

(L,) The procedure for judieial review so provided in any parti-
cular case is to be the exclusive method of seeking redress in the courts in
such case,

(b} If an appeal to one edministrative official from the action of
another official is authorized in the act, such remedy must be first pursued
before resorting to the courts for relief,

(¢} The act provides that any person who asis for a temporary re-
gtraining order against the State Engineer or any other officinl charged with
the administration of any of the provisions of the act, such order to be
effective during 21l or any part of the time during which the action is pend-
ing, must post o heavy bond; and no court must issue a temporary restraining
order in ony such section until the bond has been posted.

(1) If the complainant feils to show that the State Engineer or
other such officinl has violated the law in performing the act or acts complain-
ed of, the bond is to be forfeited.

(2) The amount or amounts of the bond or bonds will be fixed by
the act for cases in which violations other then the wrongful delivery of water
are allered, or will be left to the court, as the legislature may decide.

(3) For cases in which the unlawful delivery of water to an
appropriator by an administrative officinl,or proposed unlawful delivery, is
alleged by another appropriator, the act will fix the amount of the bond in
such sum or sums, depending upon the extent of the approprintive rights held
by the complainant and by those who would be adversely nffected by the tem-
porary restraining order, as will be calculated to discourapge an appropriator
from attempting to obtein the use of water that properly belongs %o onother
appropriator, during the time the temporary order is in effect, when the com-
plainant is not acting in good faith or has not made every reasonable effort
%o ascertain the relative status of the rights in question. If in such case
the compleinant feils to show that he is rightfully entitled to the use of
such water during the time the restraining order is in effect, or if he allows
the ection to lapse before the final decision hes been rendored, the bond is
to be forfeited. In case the bond is forfeited, the court must ascertain the
damages suffered by any perty or parties by reason of their deprivetion of the
use of water to which they were rightfully entitled, so far as it was occasion-
ed by the operation of the restraining order. If the bond is not sufficient to
cover all such dameges, the court must nssess the additional amount or amounts
cgainst the party who obtuined the temporary restraining order.

12, Costs. The act provides for the allocation of the costs of all admin-
istrative cnd judiciel proceedings.
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13, Fees. The act provides for m schedule of fees that must accompany the
recelpt of documents, charts, maps, reports, protests, and other papers deposit-
od in the office of the State Engineer, and fees for cbteining from the State
Engimeer certified copies of the records of his office.

() The payment of fees 1s not required in the cose of appropriations
of water made by agencies of the United States or of the State.

(b) Provision is made for the ocrediting of all fees so collected to
the proper fund availeble for the administration of the State Engincer's
of ficc.

(c) The payment of every fee or other charge prescribed by the act
is a condition precedent to the exercise of any right in connection with which
the payment of the fee or other charge is required.

1. Penalties. The act provides penalties for the violation of its pro-
visions.

15. Repeal of conflicting legislation. The act provides for the repeal
of 211 scts or parts of escts in conflict therewith.

16, Sevorsnoce clsuse. A severance ¢lause is included, in order to save
the validIty of the remmining portions of the aect in case some portion is de-
clored uncons titutional.

II. Appropriation of Water

As Waters

17. Waters subject to appropriation. All waters to which wnter rights
nove not nhtached, of are motv im process of being attached, are unapproprinted
wokers; nnd all unapproprinted waters, except ground waters that cannot be
diverted from the ground-water supply with a reasonable and sconomically
fensible pumping lift (see section 26, subsection (f), and section 7L, sub-
section (d)), are subject to appropriation.

18. Appropriation of foreign water. 4an appropriation may be made of water
from a weTer supply within one watershed, for conveyance to and use within a
different watershed, provided that both the rights of existing users in the
original watershed and also the public iiterest are safeguarded.

(&) The State Engineer, before granting a permit to make such an
appropriation, must consider the question of reasonably prospective uses of
the water within the originnl watershed, for which appropriations heve not
ot such time been initisnted, and the probable effect upon the publie welfare
of precluding such prospective uses in favor of the proposed use in a dif-
ferent watershed.
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(b) The State Engineer must deny the application, in whole or in
part, if he finds --

(1) That the rights of existing appropriators in the original
watershed will be impaired by diverting out of the watershed all or part of
the quantity of water applied for; or

(2) That the public interest would be better served by reserv-
ing all or a portion of such water for future appropriation and use within the
original waterghed.

19+ Rights of use and reuse of return water. An appropriator my recap-
ture and reuse the return flow that results from the exercise of his water
right, or a primary oppropriator may provide for its reuse or for its recap-
ture and reuse by secondary approprietors, under the following circumstances
and subject to the following conditions:

() Return water may be reused within the tract or project in con-
nection with which the appropriation of the original flow is made, whether or
not this reuse is mentioned in the application for a permit to appropriate
the original flow.

(b) Return water may be reused on or in commection with lands out-
side the tract or project in connection with which the appropristion of
originel flow is made, but only if first prowided for in the application for
a permit to make the eppropriation of the original flow, or in an amendment
thereto.

(1) If provided for in an emendment, the right of reuse does
net extend to any quantity of return flow that has been allowed to augment a
water supply prior to the receipt of the amendment in the State Engineer's
office.

(2) Any sueh quantity of return flow that has been so allowed
to augment a water supply, beccmes a part of such water supply tc the same
extent as though it had originated from natural sources.

(3) The coriginal application or the amendment may specify that
the return water is to be reused on or within & maximum sncreage of additional
lands in a generally described locality, instead of describing such addition-
al leands particularly, and exact plans for recapture and reuse may be made
subsequently.

(L) Proof of reuse of the return wnter is required, as in case
of use of the original flow,

(e) The return water, in either of the cases stated in subsections
(a) and (b) herein, may be intercepted either within or outside the tract or
project on which it arises, whether or not it would flow into a wabter supply
if not so intercepted; or it may be allowed to enter a water supply, and may
be diverted therefrom at a downstream point or points; or it may be allowed
to enter a water supply, and %o flow downstream to supply other eppropriators



in exchange for an equivalent quantity of water (adjusted for stream gains and
losses) diverted at an upstream point or points.

{1) Whether the water supply that the return water enters, or
would enter if not intercepted, is the same water supply from which the ori-
ginel flow was diverted, or is a different one, does not affect this right of
interception or rediversion.

(@) Return woter in the above cases muy be allowed to augment a
water supply during the period of its accumulation, =and mey be subzequently
recovered, notwithstanding its use during such time by other appropriators,
r ovided the original appropriator exercises reasonable diligence in identi~
fying the return flow and perfects his right of reuse as herein provided.

(1) The burden of proving the existence, location, end quantity
of return flow, and the exércise of reasonable diligence in identifying it
after its appearance in substantiel qQuentities, is upon the original appropri-
atore

(2) 1If this right of recovery and reuse of return water by the
appropriator of the originel flow is perfected as herein provided, and if the
right is not abandoned or forfeited because of subsequent nonuse of the weter,
no elaim by any other appropristor is superior to such right.

(e) In order to perfect his right to intercept .r to divert return
water, if the water has been allowed to nugment o woter supply prior to the
constructicn of works to effectuate its reuse, the nppropriator must first
moke epplicetion to the Stute Engineer for a permit to mke the proposed
interception cr diversiom.

(1) The application must be received in the office of bthe State
Engineer within five (%) years after the appearance of the return flow in the
water supply in quantities capable of reasonable ident ification.

(2) The applicution must set forth, among other things that
may be required by the State Engineer in his printed rules and reguletions,
the quontity of return water identified; the location or locotions in which
it is known or belicved to be enboering the woter supply; tho portion of the
identified return water proposed to be intercepted or diverted; the proposed
point or points of interception, diversion, or exchange and diversion; and
shether the rouse is proposed to be made on the originnl tract or project or
on additional lends indicated in the application for & permit to make the
original appropriation, und in the latter case, the particular lands on which
the water i1s to be used.

(3) Before granting the permit, the State Engineer musd give
notice of the receipt of the application, and must hold a hearing if any
protcets are received within the time allowed, in the manner provided in
sections 9 and 10; and he must find that the sllegations in the application
hove been substantianted by sntisfactory proof, that the proposal is consist-
ent with the terms of the cppropriation of the original flow, that all
roquiremcnts of the nct and of his rules and regulations have becn complied
with, ond that the rights of other oppropristors will not be otherwise

iIﬂpa ired.
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(4}) The permit must fix the dates by which the proposed work
must be commenced and completed, the return water put to use, and proecf of
the performance of the several acts made. A reasonable time must be allowed
in each instance. Extensions of time mey be granted upon good cause shown.

(5) As the return flow increases in substantial quantities with
the development of the project, the appropriator my apply, from time to time,
under the above provisions, for additionsl permits covering the interception or
diversion of additionnl quantitites of return water.

(6) All proceedings provided for in this section must be carried
out in the name of the originel appropriastor, or of his successor as ghown by
the records of the State Bngineer, regardless of any agreement between s
primary appropriator and secondary appropriators under which the latter are to
make the proposed interceptions or diversions and/or the proposed use.

(£f) Return water, unless rights of use are perfected as above provid-
ed, becomes & part of the weter supply which it asugments or which it would
asugment if not intercepted, to the seme oxtent as any increment of water that
results wholly from natural causes.

(1) In such case, the return water inures to the benefit of
existing eppropriators whose rights attash to the water supply, or is subject
to further appropriation, as the case may be, and is not subject to appropri=-
ation a8 m new or independent water supply.

(g) The provisions of this section apply to the reuse of return flow
from foreign weter, ns well as to return flow from water used within the
wotershed in which it is originelly diverded.

(1) The right of an approprietor of foreign water to the use of
the rebturn flow therefrom is no greater, and no less, by reason of the fact
that the original flow has been appropricnted and diverted within one watershed
and that the return flow has resulted from the use of the water in another
watershed.

20. Rights of use of solvaged weter and developed water. The one who is
responsible for the “TEITToln] work that results in vhe exisbence and appear-
ance of salvaped water or of developed woter, has the exclusive right to tho
use of such water, provided that within two (2) years after iis appearance in
guantities cepable of reasonsble identification, he makes an application for
s permit to appropriate such woter, and completes his proposed appropriation
in due courso.

(a) The application must specify the neture, source, and quantity
of the salvaged vater or developed water, end the applicant's responsibility
for its existence und appeorance s such.

(1) The burden of proof of all matters alleged in the applica-
tion is upon the applicant.

(b) The appropriation must be serfected under the procedure for the
appropristion of water provided in the anct.
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(1) The applicant must have the qualifications of an appropri-
ator required by the nct. (See seotions 38 nnd 39.)

(2) All requirements of the act that govern the procedurc for
appropriating water, including diligence in the prosecution of the work, re-
Jection of the application, cancelation of the permit, and postponement of
the dete of priority, apply with equal force to an appropriation of salvaged
vater or developed water.

(¢) 1If the eppropriation is perfected with a date of priority not
later than two (2) years after the appearance of the water as wbove provid-
ed, ond if the appropriative right is not shandoned or forfeited because of
subsequent nonuse of the water, such right to the use of salvaged water or
of developed water in the one responsible for its existence es such, is
superior %o the claim of any other appropriantor who claims the right to use
such water,

(d) If in the course of making the appropriation, the date of
priority is postpomed, as provided in sections 66, 77, and 79, beyond the
expiration of the two-year period, the salvaged water or developed water then
becomes a part of the water supply which it augments, or the developed water,
if it does not augment a water supply, becomes o new woter supplye.

(1) In any such case, the priority of the appropriation is
Junior to those of all appropriations of earlier date that have attached to
such water supply.

(e) Upon the expiration of the two~year period sbove provided, if
an application for a permit to appropriate the salvaged weter or developed
water has not been recoived from the one who is responsible for its existence
and appearance &s such, ==

(1) Selvaged water or developed water that appears in and aug-
ments & water supply, becomes a part of the water supply which it nugments,
to the same extent ms though its appearance had rosulted from natural causes;
and it is not subjeet to approprimtion as an independent or new water supply.

(2) Developed water that does not sugment a water supply, be-
comes a new water supply of unappropriated water, subject to appropriation.

2ls Instellation of wells in approprieting ground water. After the act
goes into c¢ffect, no well may be drilled or otherwise installed for tho pur-
pose of effectuating or exercising an appropriation of ground water, other
than under the terms of & license issued by the State Engineer; and no appro-
printion of ground water which involves a diversion by means of a well or
wells, installed after the act goes into effect, shall be deemed to be valid
unless the installation is made under the terms of such license,

(a) The Stote Engineer, in his rules and regulations for the instal-
lation of wells and licensing of well drillers (see section 7, subsection (g)),
myy provide general specifications for wells ond pumping plants which ere to
be used in diverting ground water under approprietive rights, and requirements
concerning their installation.
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(b) Application for a license to install a well or wells must be
made on a form to be provided by the State Engineer.

(1) An annuel license must be obtained by one who engages in
the occupation of drilling or otherwise installing wells, and it must be re-
newed from year to year.

(2) A temporary license to install one or more wells may be
issued to the holder of a permit to appropriate ground water, or to one en-
gaged by him for such purpose and who does not hold an annual license. A
temporary license applies to only the one appropristion of ground water.

(3) UNo license, whether annual or temporary, may be issued
unless the applicant possesses the qualifications of o well driller, includ-
ing financial ability, prescribed by the State Engineer in his rules and
regulations for the installation of wells and licensing of well drillers.

(h) Yo iicenge to install a well or wells is transferable.

(c) A bond must be deposited with the State Enginesr, in such omount
as he may prescribe for an annual license or temporary license in his rules
and regulations, before n license to install a well moy be issued.

(@) A license may be revoked if the holder fails to comply with the
State Engineerts rules and regulations, or with the terms and conditions of
the license, or with the terms and conditions of the permit to appropriate
ground water.

(1) If the State Engineer believes that the holder has failed
to make such compliance, he must order the latter to show cause why the license
should not be revoked, stating his reasons therefor, or he may do so upon the
petition of any interested party, as provided in section 10.

(2) Hearing must be held as provided in section 10; and if the
State Engincer finds that the holder has failed to meke proper compliance, he
must revole the license.

(¢) The State Engineer may require such reports regarding the instal-
lation of wells as he deems nNecessary.

(1) Failure to meke reports promptly and in proper form, with-
out adequate excuse, is ground for revocking the license.

(£} The installation of wells in connection with en appropriation
of ground water must proceed in all respects in complionce with tho provisions
of the act, the State Engineer's rules and regulations, and the terms of the
permit . '

(1) Adequste control and measuring deovices are required, as
provided in section 75, subsection (b) (4), and section 101,
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B» The Appropriative Right and its Exercise

22, Appropriative right. The appropriative right is a right of property,
the proper exercise of which is both required end safeguarded by the provi-
sions of the act.

(o) The appropriative right is subject to all of the provisions of
the act, to the rules and regulations of the State Enginecer issued in pursu-
ance thereof, and to certein speeific terms and conditions which apply to and
govern the exercise of the particular right.

(b) The rights and obligations that inhere in all appropriative
rights which attach to & particular water supply are ~reciprooal.

(1) The nolder of each such appropriative right is limited by
the terms and conditions of his own appropriation.

(2) FHe ray require all others to respect those terms and condi-
tions.

23. Priority of appropriative right. The priority of an appropriative
right is Tesed solely upon the time ot accrual of the right, which is a date
that is determined in nccordance with the provisions of sections 2l and 6.

(a) The priority determines the question as to whether the holder
of the right is entitled to divert water under the terms of his appropriation
at o time when the supply of water is not sufficient to satisfy all of the
rights which attach to it,

(b) An appropriator is entitled to divert water only in the event
that the supply is more than sufficient to satisfy all appropriative rights
thet have earlier dates of priority.

(1) An exception is provided in section 105, in the case of
excessive losses in stream channels.

(¢) The priority of an appropriation relates to s specific date,
end it is not governed by the character of use of the water, or by the ques-
tion of direct flow or storage, or by any other factor.

(d) All eppropristive rights which attech to o single water supply,
or 4o o common woter supply, are included in a single schedule of priorities,
except as follows:

(1) 1In the case of o single water supply, such as a long stream
system, or in the case of a common water supply, such as two or more ground-
weter bodies heving only partial intercommection, or in other comparable situ-
ations, in which the best interests of the public would be served by dividing
a single water supply or a common weter supply into two or more parts having
separate schedules of priorities, such scgregation moy be mede in the discre-
tion of the State Engineer.
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] (2) Other exceptions are provided in sections 19 and 20, relat-
ing to return water and to salvaged water and developed wo.ter.

2y, Dete of priority of appropriative right. The date of priority of an
approprie¥ive rignt, inonoate or completed, Ts the date of teking the initial
step required by the act for the making of an appropriation, provided that
all subsequent steps required by the act and by the rules and regulations of
the State Engineer are complied with fully ond with due diligence (see sec-

tion &)

(o) The first step so required is the depesit in the office of the
State Engineer of an application for & permit to mke the oppropriation (see
soctions 61 and 63); and the date of receipt of the application is the date
of priority (see section é); provided, thut if a right of way must first be
obtained by eminent domain in order to secure needed informetion, the date of
initiating the condemmation proceedings is the date of priority (see section
L6, subsection (&) (1}).

(p) Thus, the priority of the sppropriative right relates back to
the date of taking the initisl step in making the appropristion; and this
remains the case so long as the procedure for appropriaeting water is follow-
ed properly in all respects.

(¢) If eny step required in making an sppropriation is not taken
with reasonable diligence, or is not completed within the period of time
fixed by the State Engineer either originally or in an extension granted
upon good cause shown, the epplicant is not deemed as being entitled to his
originel date of priority.

(1) In such case, if the appropriation continues, the priority
relates back only to the date after which the appropriector exerciscs reason-
able diligence in teking every step required of him (see sections 66, 77,

and 79) .

(d) An eppropriative right in good standing, w hether inchoate or
completed, is deemed %o have apcorued upon the date of its priority.

25. Effect of postponemont of priority. If, for any rcascn, the date
of priori%y of an application Tor & permit to appropriate water, or of o
permit, is changed to a date later then the date of making the application
(see sections 66, 77, snd 79}, the priority of the right therceby becomeos
junior to all appropriative rights that have nccrued between the original
date and the date to which the priority is so postponed.

26, Limit of appropriative right. The public interest requires that the
use of water be both beneficial and seonomical; thet the mothods of diversion,
conveyance, end usec of water be reascnably efficicnt; that the diversion and
use of water conform, insofar as is precticable, to the best wmtilization of
the water supply; und that the diversion cnd use of water at any particular
time be not in excess of the requirements of the appropriator at such time,
as contempleted by the terms of his appropriation.

(a) Every amppropriation of weter, and the exercise of every appro-
priative right, is subject to these requirements.
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(1) No appropriation may be made of o quuntity of water which
cxceeds such requiroments,

(2) 1Irrespective of the capacity of the works, lands, or other
means of use, no diversion of water in excess of the quantity reasonably neces-
sary for its lawful use shall be permitted by the State Engineer or sanctioned
by the courts.

(b) Uo appropriation.. or diversion of water my be mde in excess
of that quantity which, in any particular case, -«

(1) Can be diverted and brought to the place of use by means
of works and appliances which conform to the highest standards of efficiency
that are reasonably applicable %o the physical and economic circumstances of
the community.

(2) Can be put to a use which is beneficial to the appropri-
ator, under reasonable and economical methods of application to the soil or
other use, insofar as is consistent with the notural conditions in the
locality and, in cese of irrigation, consistont with the wetoer requiremonts
of crops that can be or are being advanbtageously produced therein.

(3) 1Is reasonnble in relation to both (a) the remsomable re-
quirements of all existing and prospective appropriators of water from the
same water supply, and (b) the ipterest of the public in the best utilization
of the public water supplies.

(c) Unnecessary losses of water from works for the diversion, stor-
age, conveyance, distribution, and use of water, are not a part of the
appropriative right.

(1) Such works and appliances must be such, when first con-
structed, as to conform to the requirements of subsection (b} (1) above, and
must be kept thereafter in such stute of repair as to reduce losses of water
therefrom to the most practicably sttainable minimum.

(d) The quantity of water which may be claired under an appropria-
tive right is not uniform per acre or other mathemntical unit throughout the
State, snd is not necessarily uniform throughout an area served from a single
water supply.

(1) The act does not impose any numerical limitation, such as
meximum number of ncre-feet per acre, upon the quantity of water which mny
be appropriated.

(2) The quantity, whetever the purpuse of use, is to be deter-
mired by the State Bnginecr in tho case of each individual appropriative
right, in view of the requirements of this scction.

(e¢) Whatever may be the quantity of water claimed under an appro-
priation, wasteful use of water is not within the appropriative right.
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(1) wWhether or not a particular use of water is wasteful, is to
be determined from all of the circumstances which have & bearing upon the ques-
tion of best utilization of the entire water supply.

(2) A use of water is wasteful if it exceeds the requirements of
the appropriator as measured by the standards herein provided and precludes use
of the wasted water by other appropristors under such stondards.

(3) A use which substantially exceeds the average water require--
ment for similar uses in the community, is not necessarily wasteful because of
that fact alone.

(L) A use of water is not to be deemed wasteful if (&) it is
reasonably adapted to the soil and %topography, (b} it furthers the practicable
utilizetion of the land, (c¢) applications of water in excess of the consumptive
use do not result in injury to land, and (d) the excess water enters a water
supply and is there available for diversion by other appropriators.

(f) An appropriation of ground water includes the right of protection
in the continuance of & method of diversion which is reasorable in relation to
the requirements of all appropriators of water from the same source of supply,
but does not vest in the appropriator the right to continue his pumping of
water from the level at which he first encounters it if the maintensnce of the
ground water at such level is not reasonable.

(1) A pumping plant of insdequate capocity to 1ift water from the
lowest level from which it is economicully feasible to pump, in view of the cir-
cumstances of the community, or & well not deep enough for such purpose, 1s not
o reascnable method of diversion, if the effectuntion of the bost utilization
of the enbire ground-water supply would necessarily result in lowering the
water level beyond the capacity of such pumping plant or below the bottom of
such well.

(2) An approprietor of ground water is entitled to protection
against diversions by later appropriators which result (a) in lowering the
ground-water level below the height from whict it is econonmically femsible,
in view of the circumstances of the community, to pump the quantity of water
which he has appropriasted, or (b) in exhausting the supply either before or
after the water level drops to such point, or (c¢) in causing a substantial
deterioration in the quality of the weter to which his appropriative right
attaches.

(3) So long as the appropriator cen obbtain water from the water
supply in question, of the quantity appropriated and of substentially the same
quality, with an economically feasible pumping l1ift as nbove provided, he is
not emtitled either (a) to restrain diversions by later appropriators which re-
sult in lowering the ground-water level, notwithstanding the fact that such
lowering of the water level necessitates his installing a larger pump and/or
deepening his well in order to be able to make use of the quantity of water he
has appropriated, or (b) to collect damages from such leter appropriutor or
appropriators on that account, or (¢) to require compensetion from them for the
expense of so installing a larger pump or deeponing his welle



- 23 -

(L) It is only those ground waters which con be diverted from
the water supply with a reasonable and economically feasible pumping 1ift
that %rﬁ)subject %o appropristion {see section 17 and section 7L, subsecc~
tion (d .

(5) Northing in the act is to be so construed as to prevent

the granting of permits to applicants for permits to eppropriate ground

water, on the ground that such proposed appropriations mey cause the water
" level to be lowered at the point of diversion of & prior appropristor, so
long as the rights of holders of existing appropriations can be satisfied
with s pumping 1i £t which is found by the State Enginser to be reasonable
and economiocally feesible under all the circumstances (see section 75, sub-
section (d), and scction B0, subsection (e)).

27. Enlargement of appropriation. An appropriation is limited by its
specific Térms, and all other eppropriators from the same water supply are
entitled to require the holding of the exercise of the right to such terms.

(a) No enlargenment of the appropriative right may be effected to
the detriment of any other appropriative right, whether senior or junior to
the right in question, with or without the approval of the State Enginecr.

(1) An enlargement of an appropriative right is deemed to be
such an extension of its terms as would result in an increased diversion of
water, or a longer period of diversion, or an exbtension of the irrigated
area originally contemplated, or any other operetion that would in eny way
deprive other appropriators of the use of any water that would be available
for use under their own appropriative rights, if the appropriative right in
question were held to its original terms.

(b) An alteration in the terms of en appropriation that does not
result in an actual enlarpement, may be made with the approval of the State
Engineer, which may be granted only after affording o hearing. (See sec-

tions 32, 33, and 34).

(¢) An oppropriator who desires to make such use of water as
would result in sn enlargement of his appropriation, st mke o new nppro-
priation covering such enlargoment, which new appropriation will hove its
own separate dabtec of priority.

(1) Suoh date of priority is not eurlier than the dote of
moking application for a permit covering the enlargement. (See section 66
concerning enlargements in the ense of a pending epplications)

28, Approprintions for direct use and for storage. An appropriation may
be mnde Which involves either the use of water immediately upon its diversion
from a water supply, or the storage of water pending its later use; or e
single appropriation may be mede which involves both operntions.

(o) The storage of water, whether the use is to Dbe made during the
season in which the water is impounded, or during o subsequent season or
seasons, is a part of the appropriative right in question, but is simply one
of the operations by which the water is controlled for use.
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) (b} Yo preference or priority is accorded as betwecn appropriative
rights that involve the immediate use of weter, and those that involve stor-

age for later use, other than is accorded by their respective dates of
pricrity. )

(1) A1l approprictive rights which attach to o water supply
conform to a single schedule of priorities, regardless of whether they sev-

erally imply immedinte use of the water, or storago pending later use, or
both.

29. Approprietions that involve stornge. Water mey be impounded under
en oappropriation in ony mmnner thnt meets the approval of the State Engineer,
that conforms to the provisions of the law governing the construction of dams
and reservoirs, and thot conforms to ull other requirements of law.

(o)} Without limiting the generality of the foregoing, such storage
of water may be effected in any of the following ways,

(1) In a reserveir comstructed in the watercourse or other
surface water supply to which the appropriation attaches; the impounded
water to be withdrawn for use according to the terms of the appropriation.

(2) In & reservoir conmstructed in & natural channel, or else-
where, eway from the watercourse or other water supply to which the appropri-
ation attaches; the water to be diverted from the water supply and convoyed
to the reservoir through o feeder canal or other means of conveyance, and to
be withdrawn from storage for use under the terms of the appropriation.

(3) 1In the ground; the water to be diverted from the water
supply to which the appropristion attaches, spread upon the ground by any
appropriate means anpproved by the State Engineer, nllowed to percolate into
and through the sirate of the ground by natural processes, and withdrawn by
pumping or other means of diversion under the torms of the appropriation.
The quantity of water thus stored in the gzround reomains the private property
of the appropriator, notwithstanding its mingling with other ground water,
subjeet to its reasonable identification, as to quantity, time, and place,
to the satisfaction of the Stute Engineer. The act provides specific pro-
cedure for effectuating this right of storage of water underground and of
its subsequent recovery, and for safegun - ding the rights of others to the use
of other water existing in the same underpground strata.

(b) An appropriation may be made of & quamtity of water to be
stored in excess of the cupacity of the storapge facilities of the nppropri-
ator at any one time; the reservolr or reservoirs tc be replenishsd, after
water has been withdrawn from them, at such time or times and under such
conditions as are covered by the terms of the appropriastion.

(c} An appropriator of water, who originally contemplates only
direct use, may subsequently utilize storage as o part of his plan of dis-
tribution, under the original appropriation ond with its priority, provid-
ed such use doces not invelve any enlargement of the appropriation as to
quantity of wanter, period of diversion, period of use, area %o be irrigated,
or otherwise.
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(1) Such operation requires the approval of the State Engineer,
which may be granted only as provided in section 32,

(2) Any enlorgement of the eppropriation so ocensioned must be
the basis of a new appropriation, with a separste dante of priority, as in
cese of any other enlargement of an appropriction. (See section 27.)

30. Conveyence of woter across State lines. Woter may be conveyed ~.cross
the lines of This State for use under on appropriation thorefor, whether
mide from an interstate or intrestote water supply. ' :

(a) An appropriation may be made of water which is to be diverted
within this State end conveyed across the State line for use in any other
State or nation, provided that the lows of such other State or nation grant
the same right to appropriate water therein for use in this State.

(1) Such an appropriction is mpde under the procedure provided
in the anct for the appropriation of weter, and it is accorded all the benc-
fits ond is subject to 2ll the limitations thet apply to appropriations mnde
in this State for the use of water herein.

(b) The use of all wnter that is epproprianted in another State or
netion, and brought into this State for use, is subject to the priorities of
appropriative rights and to the use of water in the exercise of such rights
under the provisions of the act,

(1) The fact that water used within this State has been divert-
ed under an appropriation made in end under the laws of another jurisdieticn,
does not deprive the State Engineer of the power sand duty to regulate the use
of such webtor under the laws of this State.

(c) The State Engineer is authorized to enter into any lawful agree-
ment with the State Engineer or other proper officer of sueh other State or
nation, duly authorized to agree thereto, in order to carry out the purposes
of this section and to provide for completing such appropriative rights and
for having then determined and administered.

(1) This subsection is not to be so construed as to authorize
the initiation or meking of an interstate compact without following the pro-
cedure provided by law for the negotletion, execution, ond rotification of
interstate compacts.

%1, Use of natural channels A re.tural channel may be utilized for the
storags or conveyance of water in the exercise of an appropriative right;
or it may be used for the disposal of water diverted in the oxercise of an
appropriative right and not required, or in the drainage of land; provided
thet in each case the necessary casements are scquired.

(a) An easement for such ubilization of any netural channel that
belongs to the State is granted by the act.

(b) Water stored in a reservoir located in the channel of a water-
course to which the appropriative right attaches, may be released from
storage into such channel and diverted at downstream points.
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(¢c) Water diverted from o water supply rmay be discharged into and
subsequently rediverted from any naturel channel, whether that of the water-
course to which the appropriative right attaches or otherwise.

(d) The use of the natural channel must be rade eccording to plans
cpproved by the State Engineer, and must be exercised under his control end
supervision.

(1) The Strte Engineer will determine the net losses in the
channal which must be charged agsinst the approprintor who utilizos the
charmel in the exercise of his water right.

(o) The use rust be made in such menner as neither to impair the
property of owvners of lands adjscent So the chamnel, or the rights of others
to the use of the channel.

(1) To person who is entitled to the flow of water in the
charmel must be deprived of any part of the flow by reeson of the use author
ized by this sectiun.

(f) The one who utilizes a nafural channel in accordance with the
provisions of this section is cntitled to divert the entire gquantity of
vieter which 18 retuined in storage in the chamel, or which is discharged
into the choannel for the purpose of rediversion, minus the losses deternined
by the Stute Engineer.

(1) One who sc uses a noturcl channel with the intention of
diverting or rediverting the water, is not %o be deemed ns hoving abondoned
any part of such water or as having cbondoned or forfeited cny part of his
approprintive right, provided he makes the diversion or rediversion.

%2, Change of facilities, use of water, and place of use. An appropri-
gtor muy change the focilities or the location of The facillifies in conmec-
tion with which his right is being ex:rcised, or may change his use of the
water or the pluce of use, provided thnt the chenge hes the approval of the
State Engineer cnd that it doos not impair the rights of others or of the
public.

()} 8uch changes mey be permanent or tempornry.
(b) Such chonges include the followinga
(1} lLocation of point of diversion.

(2) Locttion of ull or part of the works used in the diversion,
interception, siorage, conveyance, and distribution of water.

(3) Substitution of new works in place of existing works, with
or without chenge of location.

(Ii) Fnlarsoment or oxtonsion of works, or installation of
additional works, beyond the descripticn of works in the permit %o appropri-
ate water,
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(5) Place of use of water.
(6) Purpose or character of use of water.

(¢) In case the use of water is changed to other land, o8 herein
provided, the water right ceases to be an anppurtenance of the land from which
so severed and simulteneously becomes appurtencnt to the land to which the
use is so transferred {see section 35).

(d) Before meking any such change, whether permanent or temporary,
other than in the cases stated in subsections (e) and (f) below, the approv-
sl of the State Engineer must be obtained.

(1) Application must be made on a form to be provided by the
State Engineer.

(2) Notice must be given, and e hearing held in case any
protest is received within the time allowed, in the manner provided in
sections 9 and 10.

(3) Before granting the approval, the State Engineer must find
that the change will not result in enlarging the terms of the appropriation,
and thet the rights of others or of the public will not otherwise be impaired.

(4L) If the Stote Engineer finds that the chenge, if made,
would result in effecting an enlargement of the appropriation (see section
27), he must withhold approvel pending the making of & new appropriation %o
the extent of the increasc; provided, that enlargement of the capacity of
works, or betterment of their condition, or other change in the works or
lands or use of water thet does mot result in increasing the use of water
beyond the terms of the existing appropriative right, is not to be deemed as
enlarging the appropriation.

(e¢) The prior approval of the State Engineer is not required in
the case of repairs, betterments, or replacements of works that do not sub-
stontislly chaenpe the cherccter of the works os suthorized in the permit %o
sppropriato water.

(1) The Stoate Engineer, in his rules and regulations, my
amplify the provisions of this subsection, ond may provide that the appropri-
ator, before moking the change, notify him in writing of any proposal %o mnke
changes of designated character which do not require his prior approvel.

(£) 1In the case of on eppropriation for irrigation purposes, the
appropriator my change the type of agriculture or kind of crops at will,
without obteining the approvel of the Stote Enginecr, and without notifying
him of the change except in the course of making onnual or other reporis,
provided --

(1) That the chonge does not involve @ greater use of water
than is covered by the terms of the appropriation (sce sections 26 and 27);
and
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(2) That no more water is used than is required for the new
agriculture or the new crops grown on the lands %o which the appropriative
right is appurtenant, e¢ven though the requirerents of such new agriculture
or mew crops involve a smller ag:regate use of wabter then is covered by
the appropriation (see sections 26 and 65},

(g) 1If in any of the cases stated in subsections (e) and (£), o
change is mede or is proposed to be made, the State Engineer my order the
appropriator to show cause why the change should not be allowed, in the
maymer provided in section 10; or any interested party ey do so upon ree-
sonable showing, supported by affidevit, that the change violutes or would
violate the requirements of this section or of any other part of the act.

{h) No change that is properly made, in accordence with the provi-
sions of this section, must be deemed to have affected the validity of the
gppropriative right in question, or to have altercd or forfeited the prior-
ity of such right.

(1) Such change is not to be construed as an abandonment or
forfeiture of the appropriative right or of any part of it, or as evidence
of an intention to sbandor the right, or as ground for postponing the date
of priority.

3%, Rotation in use of water. Appropriators may rotate in the use of
the combined quantities of water to which they are collectively entitled,
or a single appropristor having rights of different priority may do sc,
under the following counditionss

(a) A voluntery plan or gchedule of rotation which involves two
or wmore diversions from a water supply, or two or more priorities, must be
approved by the State Engineer before it is put into operation, and it must
be carried out under the supervision of the State Enginecrs

(1) Application for approval must be made to the State
Engineer on a form to be provided by him.

(2) Notice rust be given, and a hearing held in case protests
are received, as provided in sections 9 and 10, before such approval may be
granted.

(3) This subsection applies to rotation plans that inveolve
changes in the rates of diversion or periods of diversion from a water
supply, and not to pluns of rotating woter among users after the water hos
been diverted from o water supply into a distribution systems Approvel of
the State Engineer is not required in the latter case.

" (b) The State Engineer may impose a rotation schedule upon two or
more appropriators of water from & water supply, without their consent, sub-
jeet to judicial review; or a rotation schedule may bo so imposed by the
State Engineer or by the court in an order of determination of water rights
or in a decree of adjudication; provided, thet in any such case the State
Engineer or the court mst first meke a finding, upon consideration of all
the circumstances, that the operation of the schedulo will effectuntc a
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better utilization of the water supply and that it will not impair the rights
of the parties or of any others.

{c) The management of a water-delivery orgsnization may impose a
plan of rotation upon the water users, provided thet it does not impuir
their rights of use or the proper use of the water.

(d) Yo plen of rotation that is so imposed by the State Engineer,
or by a court, or by the menagement of a water-delivery orgenization, must
be such as to result in depriving any appropriator or water user of the full
quantity of water to which he is entitled in any season, or in impairing the
value of his use of the water under any other plan of distribution to which
he has been accustomed.

(1) Mere inconvenience to water users in adapting their use
of water to & rotation system is not a bar to the imposition of the system.

(e) The operation of o rotation system, in uny case, rmst not be
such as to impair the rights of those who are not parties to the plan.

(1) Such other parties must not be deprived of the use of
water in the quantity or quality to whioch they are entitled under the terms
of their appropriations, or in their lawful time of use, because of altera-
tion in the quantity of water available at their diversion points or in other
conditions which existed in the water supply prior to the installation of
the rotation plan.

(£) The adherence of an appropriator %o o plan of rotation, as pro-
vided herein, does not impeir in any way the volidity of his appropriative
right or alter the date of priority.

3L« Exchange of water. Appropriators may exchange water with one
another, With the approval of the State Engineer, provided that the rights
of others and of the public are properly safsguarded.

() An eppropriator may deliver either direct flow or stored water
into any natural channel, ditch, or conduit for the use of any other appro-
priator, or muy deliver it directly to the latterts place of use, or may
nuthorize the latter to divert such water fram the water supply, in exchange
for an equivalent quamtity of water which the lotter is entitled to divert
from the water supply ot the time the exchanged water is teken by the former.

(1) Any or all of the points at which the first-named appro-
priator-delivers the water to the latter or suthorizes him to divert it,
may be either above or below any or all points at which the first-named
approprietor takes the water in exchange.

(b) Any nurber of appropriators my make such exchanges with one
another under & common plan of exchange.

{¢) Any plan of exchange of water must be first approved by the
State Engineer, and its operation is under his supervision.
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(1) Application for approval must be rade on a form to be
provided by the State Engineer, with notice and hearing as provided in sec-
tions 9 and 10.

(2) The necessary adjustments for stream gains and losses are
made by the State Engineer.

(d) The plan of exchange must be operated in such manner as not to
impair the rights of appropriators who are not parties to the plan.

(e) This section is not to be so construed as to authorize a
senior appropriator to loon water to a junior appropriator ut o time when
the water is not needed by the senior appropriator but is needed by appro=-
priators with intervening priorities, thus precluding the intervening
sppropriators from exercising their rights in accordance with their several
priorities.

(1) The purpose of the plan is to effectunte & better utili-
zetion of the water which the participants are entitled to divert under the
terms of their several appropriastive rigshis,

(2) Its purpose is not to advance the priority of any parti-
cipant ahead of the priority of any approprintor who is not & party to the
plan,

(f) Participation in such a plen of exchange of water, as herein
nuthorized, does not impair the validity of the appropriative right of any
participent in any way, ond it does not alter the dante of his priority.

35. Appurtenance of weter right. A vmter right is appurtenant %o the
land on or in comnection with which the water is used; but it is not an
inseparable appurtenance.

(a) The right remains appurtenant to the land so long as it ocon-
tinues to be exercised by the holder, or by snother with his oonsent, in
connection with the use of such land under the terms and conditions of the
water right.

(b) It pesses with a conveyance of the land by deed, lease,
mortgege, testament, or other voluntary disposal, or by inheritance.

(1) If the water right is not mentioned specifically in on
instrument by which land is eonveyed, the burden is upon the one who makes
the conveyance to prove, by a4 clear and strong preponderance of the evidence,
that the purties did not intond that the nppurtenant water right should pass
with the land.

(¢) It may be reserve’ in express terms in any conveyeanuce of the
land to which it is appurtenant, or it ay be separately conveyed whether
or not the land to which it is appurtenant 1is conveyed.

(d) It my be severed from the land %o which it is appurtenant and
simultaneously transferred to other land, under the provisions of section 32,
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in which case the water right beoomes immediately appurtenant to the land
to which it is transferred.

(e) It does not pass with land to which title is acquired by ad-
verse possession.

- (1) The act specifically provides, in sections 56 and 60, that
title to a water right rmay not be acquired by adverse possession.

(2) When the rightful holder of the land ceases his use of the
water as the result of the acts of an adverse party or otherwise, without
providing specifically for the continuance of its use by another, the water
right becomes subject to abandonment or forfeiture, as the case nmay be, as
provided in sections 50 to 57, inclusive.

(f) Upon the loss of a water right to the holder, as provided in
geoctionms 50 to 57, inclusive, such water right becomes extingulshed; and
upon extinguishment, the water right necessarily ceases to be an appurten-
ance of the land to which it was formerly attached.

%6, Transfer of water right. A water right or claim may be transferred
to anothe¥r, provided the transleree possesses all of the qualifications im-
posed by the act upon a holder of such right.

(a) Applications for permits to appropriate water, and permits,
may be transferred by instruments in writing.

(1) Such instruments rmust be acknowledged in the manner pro-
vided by law for the ackmowledgment of conveymnces of title to real estate.

(2) 4an application for a permit muy be transferred only with
the prior written approval of the State Engineer.

(3) Trensfers of applications or of permits are nct binding,
except upon the parties to the transfer, unless and until they are recorded
in the office of the State Enginsor,.

(b) In other cases, except where rights are evidenced by shares of
stoek in a corporation, the transfer must be made in substantially the same
monmer as is provided by law for the transfer of title te resl property.

(1) Such transfers must be recorded in (a) the county records
of the county in which the diversion of the water from the water supply is
mede, (b) the county records of the county in which the weater 1is applied %o
use, and (c¢) the office of the State Engineer.

(2) The provisions of law relative to the recordation of and
the failure to record transfers of title to real property apply to transfers
of water rights hereunder.

{¢) The recordation of = transfer of title to a water right imparts
notice to all persons of the contents thereof.
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(d) No transfer of a water right or claim rmst be recognized by
the State Engineer, or by any court of the State, unless the transfer is
mede in compliance with the provisions and requirements of this section.

(e) Failure to observe the formalities required for the transfer
of a water right must not be construed as an abandonment of the right, or
0.8 either conclusive or prima facie evidence of an intent to abandon the
tight. (Sece section 50.)

37, Value of appropriative right. Every holder of a permit or certifi-
cate of appropriation must accept the sume on the condition that no value, in
oxcess of the actusl amount paid to the Stete in acquiring it, shall be claim-
ed for either the inchonte or completed appropriative right with respect to
the regulation of rates or services to be rendered by the holder of the
right or his successors, or with respect to any valuation for purposes of
sale to any governmmental egoncy or entity or in any eminent domain proceed-
ing, or with respeot to oharges made by o primary appropriator to secondary
appropriators in connection with water service or transfer of water rights.
(See section Ll.)

Ce Appropristors

35, Qualifications of oappropriator. An appropriation of water my be
made by e person, or by two or more persons associated formally or inform-
ally, or by the legal representative of one or more persons, or by a
partnership, or by a public or private gorporation, or by & governmental
agency or entity.

(&) An intending eppropriator must heve the financinl ability to
consummate his proposed appropriction.

(b) An intending eppropriator rust moke his application for a per-
mit to appropriate water in good faith, nnd not for the purpose of more
speculation or for the purpose of acquiring o monopoly in wnter which would
preclude its bost utilization.

(¢) The only citizenship qualifications that are imposed upon an
appropriator are those which apply to the ownership of real property with-
in the State.

(d) An agent may appropriste water on behalf of his principal,
provided that the egency is specified in the epplication for a permit and
in 81l other papers relating to the appropriation that are deposited in
the State Engipeert's office while the agency exists.

(e) The State Engineer, with the consent of the Governor, may
withdraw certain waters from appropriation pending the making of investiga-
tions relating to their moss complete utilization, or may make an eppropri-
ation for that purpese. Such waters may be released for private appropria-
tion only in the event that the withdrawal is rescinded in the same manner

ng that in which it is made; or waters so eppropriated for the State by the
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Stote Bngineer are subj ct to private appropriation only with the consent of
the latter.

39. Qualifications of appropriator with respect to ownership of land.
Ownership in fee, by an intending appropriator, of the land to be irrigated
or in connection with which the water is otherwiso to be used, is not re-
quired.

(a) Failure to mcquire fee title to such land after initiating or
completing an appropriation does not affect the wvalidity of the proceedings
or of the appropriative right,.

(b) One who is not the owmer of land, but who holds a valid right
of possession, may appropriate water for use on or in connection with such
land and is deemed to be the appropristor so long as he keeps his inchonte
water right in good standing or continues to exercise his water right, when
completed, under the terms of his appropriation.

{1) During his possession of the land, or promptly upon the
termination of possession, such appropriator may sell or lease his inchoate
or completed approprintive right to the owner of the land; or, if the owner
sonsents, he may sell or lease it to & subsequent lessee or other holder of
a right of possession.

(2) At any time during or promptly upon the termination of
his possession of the land, or promptly upon the termination of any lease
that he may have made of the water right as above provided, such appropri-
ator may initimte proceedings for the transfer of such water right to
other land, provided that written notioe of his having spplied for a permit
to make the transfer is given by him to the owner of the land within ten
(10) days after the deposit of his application in the office of the State
Engineer. (See section 32.)

(¢) An appropriation may be made for the use of water on or in
connection with land by a trespasser thereon.

(1) Such an appropristion is not invelid as against the pub-
lic or the State on the sole ground that the appropriation was initiated or
completed in trespass.

(2) The State Engineer is not authorized to reject an appli~-
cation for a permit to appropriate water or %o cancel a permit or to refuse
to issue a certificate of appropriation on that ground alone.

(3) Both the Stote Engineer and the courts must recognize
such an appropriation so long as the trespasser complies with all of the
requirements for approprieting water.

(L) Such appropriative right remains the property of the
trespasser so long as he remains in possession of the land, whether before
or after the perfecting of title %o the land by adverse possession, provid-
ed that such trespasser complies with all tho terms and conditions of the
appropriative right.
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(5) Such an appropriation is unlawful only as agoinst the
rightful owner of the land, and only to the extent that the acts of the
trespasser in connsction with the appropriation constitute an invasion of
the property of the rightful owner. His legal remedy is to bring eject-
ment proceedings ageinst the trespasser, and not to cantest the walidity of
the eppropriation on the groumd that it was made or is being made in tres-
passs

(6) At any time during his possession of the land, the tres-
passer may prosecute proceedings for the trensfer of the appropriative right
to other land, under the prosedure provided in the act. (See section %2.)

(7) 1If ejected, the trespasser may likewise prosecute pro-
cesdings for the transfer of the water right to other land, provided that
immediately upon the canclusion of the ejectment proccedings he gives
written notice to the rightful owner of the land of his intention to apply
for a permit to transfer the water right and initiates the necessary ro-
ceedings for the transfer within thirty (%30) days thereafter.

(d) The consent of the landowner is not necessary to the right of
s valid possessor or of a trespasser %o apply for a pemit %o transfer the
eppropriative right to other land, in the cases stated in subsections (¢)
and (d) above, or to make the transfer if duly authorized By the State
Engineer.

(1) 1If all of the conditions prerequisite to the transfer of
an appropriative right to obther land, as contained in section 22, are met,
the application by the appropriator for a permit to make the transfer in
the above cases must not be deried because the landowner protests or ob-
jects that his land will be without & water right if the transfer is carried
out, unless the landowner proves that the makinpg of the transfer would
violate some agreement entered inte by the appropriator.

{e) If the possession of lend by either a rightful possessor or a
trespasser is terminated wit hout his making or heving made provision for
the transfer or other disposal of his appropriative right, as above provid-
ed, such water right is conclusively presumed to have been abandoned, and
it is thereupon subject to proceedings for the declaration of abandonment
as provided for in section Slie

140, Primry end secondary approprintors. A primary appropriastor rey
mpke an appropriation for the service of water to secondary appropriators.

(a) Diversity of legal title to a diversion und distribution
system and to the londs gerved with water therefrom, or of different parts
of a system, or of personnel involved in supplying end in using water,
does not affect the validity of an appropriation.

(1) Thus an individual, group, or public or privete organi-
zation or entity, mey appropriate woter for the service of others under
contractual arrangements between them; or & district my do so for the
servics of lands included within its boundaries; or a mutual company for
service to its stockholders; or a publiec utility for service to the public.
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. (b) If two or more individuels join in initiating end in complet-
ing an eppropriation, they are a1l deemed to be simply appropriators.

(1) The appropriative right is owned by them in common, and
is carried on the records in their several names.

(e) If en individual, group, orgenization, or entity initiates
an appropriation the completion of which depends in part upon the acts of
others in applying the water to use, the party who initiates the appropria-
tion is the primary appropriator and all of the others are secondary appro-

priators.

(1) The concurrence of secondary appropriators my he neces-
sary to the completicn of only a part of on appropriation, or of an appro-
priation that inecludes the reuse of return water (see section 19).

(d)} The primery appropristor ond nll secondary appropriators are
deemed to be co=-owners of the appropriative right, subject to whatever con-
tractual or other legal relaticnships may exist between them.

(1) Formal title to the appropriative right vests in the
primary appropriator, subject to the rights of ownership therein of all
secondary appropriators and to the primary appropriator's trusteeship of
their seversl interests therein; snd it is carried on the records in his
noame

(2) The primary appropriator has the responsibility for de-
positing in the State Engineer's office all papers that are required in
connection with the appropriation, and for taking all of the steps that are
necessary to safeguard the interests of the secondary appropriators in the
perfection and protection of the commonly~owned appropriative right.

) (e) A primary appropriator may represent all of the co=owners of
the appropriative right, whether inchonte or completed, either as sole
plaintiff or sole @defendent, or as sole applicant or sole petitioner, in-
gofar as such co-owners are concerned, in any judiecial or administrative
proceeding in which are involved the common interests of the primary and
secondary appropriators in mak ing the appropriation or in the exercise or
protection of the nppropriative right.

Ll. Charges for water service by primary appropriator. A primry
appropriator may Jeliver or my provide for e dolivery of waber to secon-
dary appropriators subject to the payment of reasonable compensation.

{a)} WNo charge by & primary appropriator for the service of wuter
that he has approprieted, or for the right to divert or to receive such
water, and noc purported sale to secondary pppropriators of the appropria-
tive right or of & part thereof, whether in the case of original flow or
of return water, shall include any sum representing any part of the value
of the appropriative right (as distinguished from the value of physical
properties) in excess of the aotual reasonablo expendituros involved in
scquiring and in defending such right. (See section 37.)
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(b} 1In all cases in which & primary appropriator offers to serve
water to the public, such water is ‘'deemed to be dedicated to public use.

(1) The rates charged for such service, and the character
of the service, other than in case of a district or other governmental

agency or entity, are subject to regulation by the Public Utilities Com-
mission.

(¢) In each case in which a primary appropriator who owns the
distribution system offers to serve water only under private contract or
agreement to individusls of his own choosing, without having previously
dedicated such water to public use, the charge for the service must not
exceod the proportion, properly chargeable to such water users, of the
costs of operation and mmintenance of the system and of a reasonsble re-
turn on the investment in the water rights and physical properties used in
rendaring such service.

L2, Approprintion by municipality for future use. A municipelity may
appropriate water, not only for present use, but for future municipal use
in excess of its current requirements therefor.

() The application for a permit to make such an appropriation
mey cover future use only, or both preseut and future use. (Seec section
€5, subsection (c).)

(1) In either event, the application must set forth, among
other things, the estimated requirements for water for the reasonably
anticipated development of the municipality within a reasonable span of
time.

(2) Ifall of the prerequisites are fulfilled, the State
Engineer must approve the npplication as to future municipal use to the
extent of the full quantity of water which he finds to be necessary to
nccommodate the reasorebly prospective growth of the municipality, and
mist fix a time within which the entire quantity of water in excess of
curront requirements must be put to the mumicipal use contemplated by the
application.

(3) One or more extensions of time may be granted if the
conditions appear to justify extending the time, as in the case of other
appror intions.

(b) The approval of an application made by o mmicipality cover-
ing future municipal use is subject to the granting, from time to time,
upon further epplication by the municipslity, of permits to put specific
portions of the excess water to the ramicipal use contemplated by the
original epplication,

(1) Bach such application for a permit must be acqompanied
by & showing that the mmicipality i. then ready to proceed in pubting
such portion of the excess water to the municipal use theretofore approved.

(2) The procedure provided in the act in the case of appli-
cations for permits to appropriate water, is applicable to the applications



for permits contemplated by this subsection. (B8ee sections 60 to 77, in-
clusive.)

(3) Upon receiving & permit, the municipality must proceed
diligently in earrying out its provisions,

(¢} Pending such time as the munticipality becomss ready to make
municipal use of the entire quantity of water approved for future use,
temporary use may be made, by the municipality or by others, of any part
of the excess over the quantity covered by the municipality’s extent per-
mit s,

. (1) Such temporary use is always subject to termination
whenever the municipality becomes ready to put the water to municipal use
under the terms of its approprietion, and it is not to be construed as
vesting in any temporary user any right to have the supply continued beyond
such time,

(2) Any such right of temporary use ceases when the munici-
pality obtains s permit to use the water under its appropriation for future
municipal use.

(3) Such terporary use may be made for any of the purposes
for which it is lawful to appropriate water.

(d) Temporary-use permits may be issued by the State Engineer
for the temporary use of any part of the excess water, upon application
therefor, and without the consent of the municipality.

(1} A temporary-use permit is not a permit to mske an appro-
priation of water; but the prerequisites of the right to appropriate water
and the procedure therefor apply insofar as is practicable to the right %o
obtain a temporary-use permit; provided, that the temporary-use permit and
indorsememt s theroof are evidence of the right to meke such toemporary use.

(2) Each temporary-use permit must set forth clearly, among
other things, its nature, and the facts (a) that it is not a permit to
make an appropriation of water, (b) that the water has been reserved for
future municipal use by the municipality under a prior appropriation, and
{c¢) thet the temporary-use permit is subject to cancelation whenever the
water 1s required for municipal use by the municipnlity, or sconer if the
conditions .of the permit are not fulfilled.

(3) The State Engineer may impose such requirements for con-
struction of works, use of water, and proof of construction and use as he
deems best; and whenever proof of any requirement has been made, thc State
Engineer must give his approval in the form of en indorsement of the tem-
porary=use permit.

(L4) Temporary-use permits have priority as among themselves
anccording to the dates upon which the respective applications therefor
were received in the Stnte Engimeer's office, provided the holders comply
with all requirements imposed upon them,
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(5) The Stote Engineer must cancel each temporary-use permit,
in the reverse order of priorities, vhenever the municipality shows that it
is ready to put the water covered thereby to mnicipal use under its own
permits of appropriation; and he must thereupon order the temporary=-use
permittee to cease his use of the water at the close of the current period
of annual use, if the order is issued during a period of use, or at a later
time if the municipality consents.

(6) In cmse of cancelation, the municipelity must compensate
the temporary-use permittee for {a) the reasonable value of the physical
works he has constructed or acquired for the purpose of diverting, storing,
end conveying the water to the place of use under his temporary=-use permit,
and (b) the actusl, reasomable expenses incurred in acquiring and defending
the temporary-use permit. If the perties are umble to agree upon the
amount of compensation, the municipality must promptly institute a proceed-
ing in e proper court for the purpose of having determined the amount of
compensation which must be paid on eccount of the foregoing items, in the
manner provided by law for determining the walue of property taken by and
through eminent domain proceedings, the costs of such proceeding to be
borne by the municipelity.

(7) The State Engineer must notify the municipality in writ-
ing of the moking of all applications for temporary-use permits applying to
the excess water covered by 1ts approprintion for future use, snd of the
issuance and cancelation of all such temporary-use permits.

(e) The mumicipality itself may cbtein & temporary-use permit for
the use of eny part of the excess water either within or autside the limits
of the municipality.

(1). Such temporary-use permits are subject %o all of the re-
quirements of subsection (d) hersin.

(2) The rmmnicipality mey use the water thereunder for any
proper purpose other than its own minicipal use, or may provide for the
temporary use of the water, under contracts or agreements with others, in-
cluding other municipalities, for any purpose for which water may be appro-
priated.

(3) Each such contract or agreement covering use for a period
of more than one (1) year must contain a clouse giving the runieipallty the
option of terminating the contract or agreement at any time, upon such
notico and with such pennlties or ligquidated damages as the parties my -
agree upon. The charges made for the use of such water must be reasonable.

(f) 1In lieu of the granting of temporary-use permits, the State
Engineer, upon spplication of the municipality, may authorize it to become
ns to such excess water o public utility, subject to the jurisdiction of
the Public Utilities Commicsion over the rates and services incident %o
such weter, pending the time or times ot which the runieipality mey require
the excoss weter for runicipal use w ler its permits of appropriation.
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D+ Purpose of Use of Water

L3. Purpose of use of water. An appropriation of water may be made for
any purpose that is useful and beneficial to the appropriator and that is
consistent with the interest of the public in the best utilization of its
water supplies.

(a) A single appropriation may be made for two or more uses speci-
fied therein,

(b) A user of water appropriated for irrigation purposes may meke
domestic use of a part of the water delivered to or diverted upcn his farm,
without the specific inclusion of domestioc use in the terms of the appropri-
ation, whether his farm or home is locoted within or outside the limits of a
municipality.

(1) Otherwise, an appropriation for the purpose of irrigation
does not include domestic use genserally within municipalities, regardless of
who makes the appropriation,

(¢) In 2ll cases other than that of domestic use by an individual
farm household as an implied part of an appropriution for irrigation pur-
poses, multiple uses of water must be specified in the approprintion, and
water my be used for only the purposes so specified.

_ (1) A municipelity as an eppropristor is limited by this pro-
vision, o the same extent as any other appropriator.

Lli. Relative superiority of water uses. For the purposes provided in
this seotion, and for only those purposes, the superiority of uses of water
is declared to be in the following order:

(a) First, domestic and municipal uses; second, irrigation and
stock-watering uses; third, water power use; fourth, mining use, and manu-
facturing end industrial uses that are not implied in an appropriation fer
munieipal use; fifth, all other uses, without preference as among themselves,

(b) The superiority of ome use of water over another use is to be
recognized and exeroised in only the following casesi

(l) In case one seeks to condemn & right to make an inferior
use of water in order to put the water to & superior use, as provided in
gsection L7

(2) 1In case of a conflict between two or more applications
for permits to appropriate water that are pending befors the State Enginser,
ag provided in section 73,

(¢} Nothing in this section is to be construed as purporting to
authorize any change in the date of priority of a completed appropriative
right, or of a permit to appropriate water; or as purporting to authorize
the holder of either a complete or incomplete appropriative right, acquir-
ed for any purpose, any preference in the use of water over that which
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attaches to & right having an earlier date of priority, title to which
earlier right the holder of the later right has not acquired.

(1) The date of priority of an appropriation that is in good
standing, and not the purpose of use, determines the right of the holder %o
divert water at any time when the supply is not sufficient for all rights
that attach to it.

(2) The holder of a right to meke a superior use of water may
not deprive the holder of an earlier right, for an inferior use, of his use
of water at any time at which he is making proper use of the water under the
terms and conditions of his appropriation, other than by acquiring title %o
the earlier right in order to change the use to & superior purpose. The
terms and conditions of a right to use water for any purpose shall not
suthorize the holder to interfere with the lawful exercise of any earlier
right in eny other way.

(3) One who obtains title to a water right, in order to put
the water to a superior use, eoquires the right with its existing date of
priority and subject to all other terms and conditions attached to it at
the time title is thus acquired. This change of an inferior use to a super-
jor use does not affect in eny way the priorities of other appropriators
from the same water supply, or the exercise of their appropriative rights,

E. Eminent Domain

L5. Right of eminent domain. Inasmuch es the use of water -under an
sppropriative right, end the right of way therefor, are public uses (see
section 6), sny party authorized under the constitution of the State to
condemn property may exercise the power of eminent domein for the purpose
of effectuating sn appropriative right or of exercising it more advantage-
ously.

() The sections in the act releting to eminent domain presuppose
the authority of the legislature, under the State constitution, to provide
for the exercise of the right of eminent domain in such cases by any person,
orgenization, or entity possessing the qualifications required of an appro-
priator.

(t) In each instance, the condemnation proceedings will be govern-
ed by the laws relating to the condemmation of property for public use.

(c) Notice of the bringing of an action to condem property for
the purpose of effectuating or more advantageously exercising an appropri-
ative ripght, must be given to all other appropriators whose interests might
be affected thereby. :

L6. Condemation of right of way. The right of way across and upon
public lands of the State and private lands, if not in conflict with the
public interest, may be acquired for the purpose of meking an appropria-
tion of water and of exercising an appropriative right, upon making Just
compensation.
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{(e) An intending appropristor, who has the qualifications required
of an appropriator, as set forth in sections 38 and 33, may conderm a right
of way for the purpose of making surveys and otherwise acquiring the inform-
ation neceéssary for inclusion in his intended applieation for & permit to
appropriate water.,

(1) If access to land for the purpose of obtaining necessary
informtion for inclusion in an application is denied by the ownmer, and if
proceedings to condemn a right of way therefor are pursued with reasonable
diligence and the application for a permit to make the appropriation is
deposited in the State Engineer's office within a reasonable time there-
efter, in view of all the circumstances, the date of priority of the appli-
cation for a permit to make the appropriation relates back to the date of .
filing the petition in court for the purpose of condemning the right of
woys (See sections 24 and &4.)

(b) The holder of & permit to make an appropriation, or the holder
of a certificate of appropristion or certificate of adjudication, may con~
demn rights of way for the construction, maintenance, and operation of the
works necessary to effectuate or to continue the exercise of his appropri-
ative right, as the case mey be, and for the drainage of land.

(1) If aefter obtaining a permit to appropriate water, such
necessary condemnation proceedings oare pursued with due diligence, the
priority of the appropristion is not affected by the delay in construetion
of works so occasioned (see section 62, subsection (c) (3)).

(¢) The right of way across or upon public lend of the state for
the purposes of this section is granted, provided that in any specific
case the right of way mst not be allowed by the court if the public agency
charged with the custody snd administration of such land makes & satisfac-
tory showing that the granting would substantially impair the public inter-
est in the best utilization of such land. _

L;7. Condemmation of right relating to inferior use of water. Any per-
gon, organization, or emtl aving the qualifications required of an appro-
priator, as set forth in sections 38 and 39, may condemn any appropriative
right held by other than a governmental agency or emtity, for the purpose
of pubting the water to a superior use, upon making just compensaotion.

(s) The order of superiority of uses, for the purpese of this
section, is as follows: First, domestic and municipel uses; second, irri-
gotion and stock-wetering uses; third, water-power use; fourth, mining
use, and menufacturing end industrial uses that are not implied in an
appropriation for municipal usej fifth, all other uses, without preference
as among themselves., (See section Lh.)

(b) One who ncquires an appropriative right, by condemation or
otherwise, for the purpose of changing en inferior use of water to a super-
ior use, is entitled to all the rights and privileges that appertain %o
thot appropriative right at the time it is so scquired, and no more (see
section 26, and section Lk, subsection (c)).
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(¢) This section is not to be so construed as to preclude the
right to exercise the power of eminent domain in any case in which such
right would have existed if this section were not in force.

L,8. Substitution of water by sppropriastor. An sppropriator or intend-
ing appropriator, the exercise of whose right or proposed right does or
would diminish the quantity or injuriously affect the quality of waler to
which other appropristive rights sttach, or otherwlse interfere mnterially
with their enjoyment, may provide at his own expense for the furnishing of
substitute supplies of water to such eppropriators, provided that this can
be done without substantial interference with the full exerocise of such
rights under their then existing terms and conditions, that the public
welfare will not be thereby impaired, and that the proposal meets with the
approval of the State Engineer.

(a) This section applies to oases in which either surface or
ground-water supplies, or both, are involved.

(b) The right of eminent domain is granted for this purpose, in
eny cmse in which the proposed substitution requires a change in the diver-
sion, conveyence, or distribution works of any other appropriator, or in
the point at which he must thereafter divert or receive the substitute
supply of water.

(1) The written approwal of the State Engineer must be ob-
tained before such condemmetion proceedings may be commenced, and the
petition in such proceedings must contain such epproval.

(2) If such approval is granted while an application for a
permit to appropriate water is pending before the State Engineer, the
appropriation proceedings rust be held in abeyunce pending the determina-
tion of the condemmation proceedings, and without loss of priority if the
tatter are commenced within the time allowed therefor by the State Engineer.

(¢) In eny cmse in which the proposal involves the deldivery of a
substitute supply of water at the other appropriatorts point of diversion
under exactly the same conditions that would obtain if the substitution
were not made, condemmation proceedings are not required; but the approval
of the State Engineer must first be obtained.

(1) The request for permission to meke the proposed substi-
tution may be included in an application for a permit to appropriate water,
or may be mede subsequently on & form to be provided by the Stato Engineer.

(2) Yo request for permission to meke such substitution may
be grented without giving notice to all interested parties, and, if pro-
tests are received within the time sllowed, without holding a hearing, in
the manner provided in sections 9 and 10C.

(@) The substitution must be made undor such general rules.a§d
regulations as the State Er inesr may prescribe, snd under such conditions
a8 he may impose in his approvile
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L9. Joint ocoupancy and use of works. Works which have been construct-
ed, or are being constructed, for the utilization of water under an appro-
priative right, may be ocoupied and used by another appropriator if their
capacity is adequate, or may be repaired, enlarged, or extended and there-
after used by him, provided that the public interest requires such joint
occupancy and use, that it can be effectunted without mo.terially interfer-
ing with the proper use of the works by the original owner, and that just
compensation be paid to him.

(e) The right of eminent domain is granted for these purposes.

(b) One who acquires such right of joint occupancy and use be-
comes part owner of the works.

(¢) The final judgment in the condermation proceedings will de-
termine the amount of compensation to be paid and the respective interests
of the joint owners in the works, and will provide for the contrel and
operation of the works.

(1) The respective interests mey be determined in accord-
ance with the quantity of water to which each of the joint ovmers is
entitled, or upon such other basis as may be equitable.

(2) The one having the larger interest will be entitled to
control and operate the works.

(3) The judgment will allocate the annual costs of operation
end meintensnce in accordance with the respective interests of the owners,
and will provide the method of payment or of payrent and reimbursement.

F. Loss of Water Right

50. Abandonment. A water right may be lost by abandonment.

(2) The burden of proof is upon the party who asserts that a
water right has been abandoned.

(b) The intention of the holder to abandon the right mast exist.

{1) Express statements by the holder that he hes abandoned
the right, or that he intends to ebandon it, are conclusive evidence of
the intention if shown to have been mede in earnest.

{2) The intention mey be presumed because of long=continued
feilure to exercise the right, or may be reasonably inferred from other
acts on the part of the holder that indicate an intention to abandon the
right; but such presumption or inference may be rebutted by evidenco to
the contrary.

(3) The holding of water in storage in a surface or under-
ground reservoir for a long period of time is not evidence of an intention
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to abandon the water right, but mey be considered if coupled with other
acts that indicate such intentione.

(4L} Failure to observe the formalities required for the
tronsfer of u water right is neither conclusive nor prima facie evidence
of an intention to abandon the right (see section 36).

(¢) Actusl relinquishment of the water right must concur with the
intention to abonden it,.

(d) Abandonment of works for the diversion, storage, or convey-
ance of water is not, of itself, an abandonment of the water right.

(1) The works by which an appropriation of water is effectu-
ated and exercised are only means to an end.

(2) while the use of certain described works is implied in
the exercise of an appropriative right, the works are subject to proper
change or replacement so long as the right is not thereby enlarged. (Sec
gsection 32. If an enlargement is incident to a change, & new appropria-
tion rmst be made to the extent of the enlargement, as in section 27}

(3) The abandonment of such works, if replaced by othor
works within o reascnable time, is not evidence of an intention to abandon
the water right, and is not to be considered as an ebandonment unless
coupled with a voluntary cessation in the use of the water for an unreason-
able length of time (see subsection (b) (2) above, and section 323,

(e) Nor is abandonment implied by any change in the point of di-
version of water, or in the location of eny of the facilities by means of
which en appropriative right is exercised, or in the place of use of the
water, nor by a change in the purpose of use, if the exercise of the right
is conbinued under the changed conditions (see section %2); nor is abandon-
ment implied by the use of a ratural surface channel or underground stratum -
in tho storage or conveyance of wator (sce scotions 29 and 31), nor by
perticipation in plans for rotation in the use of water or for the exchange
of water (see sections 33 and 34).

(1) In construing questions of abandonment, sight is not to
be lost of the fact that the intent to abanden the water ri ght itself is .
on essentinl element, and that it must be proved in all cases other then
those in which the act specifically provides that s certain action or
cccurrence is conclusive presumption of abandenment or of an intent to
abendon the water right. {See section 39, subsection (e), and section 53.)

(f}) A portion of a water right my be abandoned without affecting
the validity of the remaining portion of the right.

51, Forfeiture. The holder cf an sppropriative right who fails to
exercise such righu for a continuous period of three (2) years, or for an
additional timo granted in any particular cese by the State Engineer, is
deemed to have forfeited and lost such appropriative right.
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(a) Extensions for not to exceed three (3) years each may be
granted by the State Engineer upon showing that failure to exercise the
right resulted from unavoidable causes, provided that such extension or
extensions will not conflict with the public interest.

(1) Application for the first extension must be received in
the office of the State Engineer before the expiration of the threc-year
period, and applications for further extensions must be so received before
the expiration of eamch extended period.

(2) Notice of receipt of the application must be given and
a hearing held upon protests, in the menner provided in sections 9 and 10.

(b) If the holder of the appropriative right fails to resumo the
exercise of his right prior to the expiration of the three year period, or,
if one or more extensions are grented by the State Engineer, prior to the
expiration of the lest extension, forfeiture takes place upon the last ex-
piration date.

(1) This is the case, regardless of any intention on the part
of the holder either to retein or to relinquish his water right,

(2) wWhile the intent tc abandon & water right is an essential
element of abandonment, forfeiture does not require asn intention to relin-
quish the right.

(3) Time is an essential element of forfeiture.

(4) Forfeiture results from failure to exercise the right
over a designated period of time, even though the holder hes every inten-
tion of retaining and resuming his right.

(¢c) The failure to use water which results in the forfeiture of
the water right, is the failure on the part of the appropriator or of
someone authorized by him to make the use.

(1) Forfeiture does not result from the cessation of use by
the holder of the right, if the use is made by another with the permission
of the holder.

(2} This is simply a continuation of the holder's exercise
of his appropriative right.

(d) The appropriative right of the holder is no% to be deemed as
being exercised at all, if the water to the use of which he is rightfully
entitled is used by others without his permission, and hence not by himself,
or if he ceases to use the water because he is estopped from asserting or
exercising his right (seec scctions 52 and 56).

(1) Forfeiture does result if the holder coases to use the
water and does not authorize its continued use by another under the terms
of the partisular right.
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(2} Therefore, forfeiturc rosults from failure of the holder
to use the water beceusc of the acts of an andverse party, even though the
ndverse party himself mskes full use of the water.

(3) Forfeiture also results if the holder ceases to use the
woter beceuse he is estopped from asserting the right, if the estoppel is
declared by a court of competent jurisdiction.

(e) Torfeiture does not result from those acts listed in section
50, subsections (d) and (e), from which abandonment is not implied, viz.:

(1) Abandonment of works, or change in the location of point
of diversion, works, or place or purpose of use (see section %2}

(2) Use of a naturael surface channel or underground stratum
in the storage or conveyance of water (see scotlons 29 and 31)e

(3) Participation in plans for the rotation or exchange of
water (see sections 3% and 3L ).

(l,) Provided, in all oases, that the exercise of the appro-
pristive right is not discontinued for the period provided herein.

(£) A portion of an appropriative right may be lost by forfeiture
without affecting the wvalidity of the remmining portion of the right.

52, Abandonment and forfeiture -- Uncontrollable circumstances. A
water right is not to be deemed as having been either abandoned or forfeit-
ed if failure to use the water results altogether from circumstences over
which the holder has no physical or legal control.

(a) wWithout limiting the gemerality of this provision, such cir-
cumstances may include --

(1) Drosght, or failure of the water supply from other
natural causes, provided that the holder of the right is ready and willing
to use the water when it is aveilable in the water supply.

(2) Damnge to the diversion or other works from floocds or
other causes, provided thet the holder proceeds to repair the damage or
to provide substitute facilities, or tokes steps to require such work to
be done, within a reasonable timee

(3) Loss of fertility or other damage %o irrigated lends,
or dampe to power plants, industrial establishments, or other means of
effectuating usc of water, previded that within a reasonable time steps
ere taken to transfer the right to other lands or to replace the damaged
means of effectuating use.

(b) TFor the purpese of this section, circumstances that do not
excuse failure to use the water include --

(1) Adverse use of the water by another. (See sections 51

ond 56.)
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(2) BEstablishment of en estoppel against the holder of the
water right. (See sections 51 and 56.)

5%, Abandonment end forfeiture =- Particles of water. Abandcnment of
particles of water, eliter diversion in the exercise of & water right, my
or may not result in abandonmemt or forfeiture of all or part of the water
right, depending upon the circumstances of the particular case.

(a) 1If all or part of the water so diverted is wasted or is re-
turned to the water supply before being used, determination of the question
of abandomment or forfeiture of the watcr right, or of a portion of the
right represented by the water not used, depends upon all of the conditions
which govern abandonment or forfeiture of a water right as provided in sec-
tions 50, 51 and 52.

(b} An appropriative right is not abandoned or forfeited beceuse
of losses of water between the point of diversion and place of use, if the
losses are not unreasonsble (see section 26).

(1) If such losses are shown 4o be unreascnable, the remedy
is to require the works to be placed in better condition or to be replaced,
in default of which, abandonment of a portion of the water right %o the
extent of the unreasonable loss will be conclusively presumed.

(2) The State Engineer is authorized to order the condition
to be corrected, and to take the steps necessary to enforce his order.

(¢) Part of the water applied to various uses is not thereby con-
sumed, but escapes from the premises, and the water right is not thercby
ebandoned or forfeited so long as it is being exercised under its terms and
conditions.

(d) In the case of return water, failure to exercise a right of
rouse which is suthorized or which has been established as provided in sec-
tion 19, mey result in sbandonment or forfeiture of the right to use the
return water, depending upon the circumstances of the case.

5. Abundonment and forfeiture -- Declaration. Declaration of the
abendonment of & woter right of any character, or of the forfeiture of on
appropriative right, may be mede by & court of competent jurisdiction, or
by the State Engineer, subject to judicial review; provided, thaet this
section does not apply to inchoate appropriative rights that are evidenced
by applications for permits to gppropriate water or by permits.

() The procedures in sections 66, Th, 77, and 79, relating to
the lapse and rejection of applications for permits and to the lapse and
cancelation of permits, subject to judicial review, and to the revocation
of cortificates of appropriation as a result of judicial review, are the
exclusive procedures under which such en inchoste appropriative right may
be declared to have been lost.

(1) No court of the State has jurisdietiom, unless conferred
specifically or by necessary implication in the State constitution, %o de-
clare that such an inchoate right has been lost to the holder, except in
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the course of a judicial review of a decision of the State Engineer as to
the status of such inchoute right.

(b) In any case in which & court of the State declares that a
woter right has been e ither abandoned or forfeited, the clerk of the court
mast promptly furnish the State Engineer with a cortificate copy of the
Jjudgment and decree.

(1) If the Stnte Engineer learns that cny such declaration
has been made by & Federal court, he must request from the clerk of such
court a certified copy of the judgment and decree.

(2) The cost of furnishing such certified documents is to
be defrayed out of funds appropriated for the office of the State Engineer.

(¢) If an appropriative right which has teen declared to have
been abandoned or forfeited is evidenced by a certificate of appropriation
or a certificate of adjudication, the court in its final judgment end
decree must order the Stnte Engincer %o cancel the certificate of appropri-
ation or certificabte of adjudication in question.

(d) The State Engineer, if he has reason ‘o believe that a water
right, other than en inchoate appropriative right evidenced by an applice-
tion for a permi% or by o permit, has been sbandoned or forfeited, or if
he is petitioned by any interested party, must order the holder of the
right to show cause why his woter right should not be declared to have been
abandoned or forfeited, as the case may be.

(1) Yotice must be given in the monner provided in section 9,
and & hearing must be held a% which the holder of the right end any inter-
ested party muy uppear ond be heard, as provided in section 10,

(2) If the State Engineer determines that the water right has
been abandoned or forfeitec, he rmst make e declarution to that effect; and
if the right is evidenced by ¢ certificate of appropriation or a certificate
of adjudication, he must thereupon cercel the sanme, giving notice of his
action by publication.

(e) Upon the final judgment of the court in which a water right
has been declared lost by abandomment or forfeiture, or upon the expiration
of the period within which the holder may bring an action for judicial re-
view of the State Engineer's declaration to that effect, in case action is
not brought within such time, all rights of the holder with respect to such
wiater right cesses.

55+ Effect of loss upon other water rights. Upon the loss of a water
right, the reiative status of all other rights thaet attach to the same
water supply becomes such as would have obtained ‘if the lost water right
hed never existed.

(&) The loss of & water right thus inures to the benefit of all
appropriationus thet attech to the same weter supply, end which are them-
selves in good standing, in the order of their respective priorities.
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_ (1) In cmse of the final cancelation of an application for a
permit, or of a pormit, or in case of the forfeiture of an approprictive
right, or in case of the abandonment of a water right of any charactor, the
woter to which such right has attached becomes unappropriated water to the
same extent os though no right had ever nttached to it, notwithstanding any
diversion or use that may have been mude of the water in the oxercisc of
such right.

(2) 1If such water is needed to fulfill the requirements of
any existing appropriative right or rights, completed or uncompleted, which
attach to the same water supply, it thereby becomes immediately available
to the holders of such rights in the order of their several priorities, and
they have the first cleim upon its use.

(3) If the water is not needed for such purposes, it becomes
available for future appropriation.

(v) Such water is not subject in any case to independent appro-
priation, that is, to appropriation by the original appropriator or by
anyone else independently of existing priorities.

(1) Such water is not new water.

(2) It is part of a public water supply, to which a right
of use las been acquired and hes been lost.

(3) Any further appropriation that purports to be made of
such water is simply an appropriation of water in the water supply; and
the priority of such an appropriation cennot be earlier than the date of
applying for a permit, as in case of any other appropriation of water.
(See seotions 2l and &,.)

66, Prescription end estoppele. A water right may be lost to the holder
a8 the result ol acts of adverse parties, or because the holdor is estopped
from esserting the right es against one or more purties; but this 1z because
he is thereby precluded from exercising or asserting the right, and his con-
sequent loss of the water right in any such case does not result in its
transfer to the adverse party, or to anyone in whose favor an estoppel is
established, or to anyone elses

(a) If the holder of & water right ceases his use of the water,
beocause of adverse use on the part of another, or because the holder is
estopped from asserting the right, the water right in question may becore
subject to a declaration of abandonment or forfeiture, os the cose may be,
as in other cases of failure of the holder of a water right to exercise
1%, and with the same results (see secticns 54, 55, and 57).

(b) The legislature declares specifically that no water right
my be asoquired solely by adverse use or adverse possession or by estoppel
(see section 60), either in connection with adverse possession of the land
to which a water right is appurtenant, or otherwise; and if the periocd
prescribed in the statute of limitetions, within which an action may be
brought for the recovery of real property, is shorter than the period



provided in section 51 for the forfeiture of an appropriative right, then
the legislature amends the appropriate section in the statute of limita-
tions to provide a period in the case of an action to recover a water
right substantielly longer then the period for forfeiturs.

(¢) The only way in which an adverse party, or one in whose favor
an estoppel is established, or anyone else, mey acquire or may exercise an
appropriative right, or may exercise a water right other than appropriative,
i by complisnce with the provisions of the act (soe section 60).

(d) Therefore, in the casc of prescription, the wator right does
not vest in the adverse party, regardless of the period of adverse use,
and regardless of any relation between the period of adverse use and the
period of forfeiture of an appropriative right.

(1) One who possesses land adversely may make a valid appro-
priation of water for use in commection with such land, as provided in
section 39, subsection (c), but this is & new opproprietion with a date of
priority as of the date of epplying for o permit to make the eppropriation,
and it cennot be tacked onto the appropriation of the rightful holder of

the land.

(2) Or the trespasser may trunsfer %o lend, which he
possesses adversely, an appropriative right of which he stands possessed,
in the manner provided in section 32.

(e) Likewise, in the case of estoppel, title to tho water right
of the party estopped does not vest in the party in whose favor the estop~
pel is estoblished.

(1) This section is not to be construed as precluding the
courts from declaring estoppels against holders of water rights.

- (2) 1% simply forbids the transfer of o water right from
the narty estopped to the party in whose favor the estoppel is declared.

(3) A water right to which the latter party holds title
rey benefit from the estoppel, and is not intended to be impeired in any
way by this sectiom; but it must be acquired by the holder under the pro-
visions of the act, and not by involunboary transfer from the estopped

party.

(£) An appropriative right, acquired under the procedure provided
in the act or perfected uncer a former law, of course may benefit from the
lapse of another weter right iollowing adverse use or estoppel, for the
reason “hat more water will then bo cvaileble in the water supply; but oll
appropriative rights which attach to that water supply benefit in the same
way, in the crder of their pricrities (see sections 25, 99, and 57).

(1) This is to be cleurly distinguished from acquiring title
%o & water right that has lapsed, for no preference over other appropriators
is accorded one who has established a claim of prescription or estoppel
solely by reason cf his having established such clalim.



57« Effect of discontinuance of works in which others have acquired
easements, An appropriator is under no obligation %o continue the use of
water under his appropriative right any longer than he desires, but is at
liberty to abandon or forfeit his appropriative right and to abandon or
discontinue the use of his diversion and conveyance works at any time; pro-
vided, that the sbandonment or forfeiture of his water right, and the
abandonment or discontinuance of the use of his works, shall not operate to
preclude others who have acquired rights in the use of such works from
asserting and exercising their rights for the purposes for which the rights
were acquired; provided, further, that the holder of an easement may not
divert water through works abandoned or discontinued by the owmer, or re-
quire it to be so diverted, other then in the exercise of a valid water
right.

(a) Such rights in the use of the works may have been acquired
by others by contract, or by adverse use, or by estoppel, or by an actual
or presumed dedication to public use, or in any other manner in which
ensements in the property of others may be acquired by law.

(b) Abanondment or temporary discontinusnce of the use of works
by the owner does not impair the walidity or exercise of aasomonta held
by others in such works, provided that the holders assert their rights
within a reasonable time or within a time prescribed by statute.

(¢) In omse the weter right of the owner of the works is so
abandoned or forfeited, the water to which the right has attached becomes
uneppropriated water as in other cases of abandonment or forfeiture of
water rights, s provided in section 55, regardless of the existence of
easements which others may have acquired in the use of the works by moens
of which the lost water right has been exercised.

(4) No easement in the use of such works, the use of which has
been abandoned or temporarily discontinued by the owner, shall be con=-
strued to ineclude the right to divert and convey water thereby, or to re-
quire it to be diverted and/br conveyed by the owner or by any other party,
other than in tho exercise of a valid water right. (Sece scction 5, sub-
section (b))e.

(1) No water must be diverted in any such case except in the
exercise of a wvalid water right.

G. Records

58. Records of water rights end claims. A complete record of every
water right in the state, and ol every claim to a water right, whether the
water right or the claim exists at the time the act goes into effect or
acorues thereafter, must be kept in the office of the State Engineer.

(a) Within one (1) year after the act goes into effect a claim
must be deposited in the office of the State Engineer by tho claimant of
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every water right that has not been finelly adjudicated upon the effective
date of the mct, or that is not then in process of adjudicetion, and that
has not previocusly been recorded in the State Engineer's office, whether
the claim be mde to a completed or uncompleted appropriative right or to
a water right other than appropriative.

_ (1) The claim must be presentsd on a form to be provided by
the Statc Engineer.

(2) 1If the existing record of any such claim in the office
of the State Engineer is incomplete, he must roquire the claimant to pre-
sent the data necessary to meke it complete.

(b) Within six (6) months after the date upon which the act goes
into effect, the State Engineer must make formal demnnd upon the clerk of
every trial court of the State for e certified copy of every judgment and
decree relating to the adjudication of water rights issued by such court
prior to the effective datc of the act, other than judgments eand decrees
copies of which are already ol record in the State Ingineer's office, and
for a statement of all litigation relating to the adjudication of water
rights pending in such court upon such effective date or then on appeal
therefrom; end he must make request for the same information from the elerk
of every Federal court the jurisdiection of which includes any portion of
the State.

(1) The demand or request must list the judgments eand de-
erees already recorded in the State Engineer's office.

(2) Upon receiving the demand, the clerk of each such court
of the State must furnish, es expeditiously as possible, certified copies
of 8ll water-right judgments and decrees extant upon the date upon which
the act goes into effect, other than those listed in the State Engineer's
demand, together with a statement of any such litigation pending in such
court or on appeal therefrom upon the effective datec of the acte

(¢) A certified copy of every judgment and decroe relating to
the adjudicntion of water rights, issued by any court of the State after
the act poes into effect, must be promptly furnished to the State Engineer
by the cierk ol such court.,

(d) Upon the issuance by Federal courts, from time to time, of
judgments and decrees relating to water rights within the State, the
State Engineer must request the clerks of the courts to provide certified
copies thercof.

(e) The cost of providing the State Engineer with coples of all
such decrees of Stute and Tederal courts is to be dofrayed out ol funds
appropriated by the legislature for the office of the State Engineer.

(f) The claiment of every woter right other than eppropriative,
that necrues after the met goes imbo effect, must deposit a record of
such elaim in the office of the State Engineer, on & form to be provided
by the latter, within ninety (9C) doys after the first diversion or in-
terception of water that is mnde in the pxercise of such claimed right.
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59, Record as evidence. A certified copy of the whole or of any part
of the official record in the office of the Staute Engineer relating to an
eppropriative right, whether completed or uncompleted, or to a water right
other than appropriative, or to a claim to a water right, is admissible os
evidence in any administrative or Judicial proceeding in which the particu-
lar subject matter my be involved.

(a) The conclusiveness of such evidence in the case of applica-
tions for pernits to appropriate water, pemmits, certificates of appropri-
ation, and certificatos of adjudication, is stated, respectively, in
sections 63, 75, 82,. and 9i.

(b) Other portions of the official record are admissible as
prim facie evidence of the truth of their contents.

III. Procedure for Appropriating Water

60. Exclusiveness of statutory procedure. The procedure provided in
the mct is The exclusive method by which an appropriation of water may be
made or initinted afbter the act goes into effect.

(e} No appropriation that is claimed to have been initiasted on
or after the date upon which the act goes into effect, is to be recognized
by any court or administrative officiml of the State unless full compli-
ance is made by the claimant with all of the requirements of the act.

(b) After the act goes into effect, no new use of water may be
made, and no construction, enlargement, or extension of works designed
to effectiate a new use of water may be commenced, otherwise than under
the terms of a nermit issued by the State Engineer under the provisions
of the act, except in the following oases:

(1) Appropriations lawfully initiated prior to the date upon
which the not goes into effect, not completed prior to such date but then
in good stending, mey be completed and the date of priority may be estab-
1ished under the provisions of the law in force at the time such appropri-
ations were initiated, if in the judgment of the State Engineer this may
be done without adversely affecting the public interest, If in the judg-
ment of the State Engineer, the public intorost would thereby be substan-
tially impaired, the claiment of the uncompleted appropristion is required
to complete his appropriation in accordance with the new procedures
provided, that the date of priority, if the appropriastion is so completed,
mist be fixed at o dote not later than the dote upom which it would have
become effective under the former law.

(2) A household consisting of one or more persons, or two
such separate households, may make domestic use of water from a well,
without meking an appropriation therefor, and such use is deemed to be
the exercise of a water right other than appropristive for the benefit of
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such household or households., Three or more such housecholds may not make
such use of water from the same well without making an appropriation thero-
for on behalf of all participating households.

(3) The owner of land upon which diffused surface waters
occur may make reasonable use of such waters in the protection of such
lands from injury and in the furtherance of wvegetative growbth upon them,
without muking an appropriation therefor, and such use is deemed to be
the exerclse of a water right other than appropriative. Such waters mmy
not be diverted for the irrigation of lands other than thosc on which
they oceur, without making an appropriation therefor.

(¢) No appropriative right may be acquired solsly by adverse use
or adverse possession or estoppel (ses sections 51, 52, and 56).

{1) The establishment of a claim of prescription or estoppel
is effective only as against the holder of the water right, and its only
effect is to prevent the holder from using the water in question or from
esserting his right to use it (see scetion 56).

(2) It does not opsrate to transfer title to the water right
to the party who establishes the claim.

(3) The only manner in which one who establishes & clainm of
prescription or estoppel, or anyone else, may acquire a right to the use
of water, is by appropriating it under the procedure provided in the act,
with a date of priority not earlier than the date upon which he deposits
in the office of the State Engineer an applieation for e permit to appro-
priste water; and this is the case, even though one perfects title by
adverse possession to lend to which a water right is appurtenant and
actually makes use of the water throughout the period of his adverse posses-
gion and use of the land, either in connection with such land or otherwise.

6l. Steps in appropriating water. The procedure for the appropriation
of water consists of & series of steps, each of which is specified in the
act, and the proper taking of which is necessary to complete and to validate
the appropristion and to establish the date of priority.

() The severnl steps are:

(1) Deposit in the office of the State Engineer of an appli-
cotion for a permit to make the appropriation.

{2) Action upon the application, consisting principally of
preliminary consideration by the State Engincer, notice, hearing upon
protests, and approval or rejection of application.

(3) Issuonce by the State Engineer of n permit to meke the
approprintion, if the application is approved.

(L4L) Compliance by the permittee with the terms of the per-
mit, inecluding construction of works, application of the water to wse, and
proof of having made compliance with all requirements.
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(5) Finel action of the State Engineer, consisting of in-
vegtigation, notice, hearing upon protests, and, if the terms of the per-
mt are found to have been properly complied with, issuance of a certi-
ficate of appropriation to the permittee.

{b)} The taling of each of the successive steps 1s recorded in the
office of the State Engineer.

(¢} The date of receipt of each document, map, or other paper de-
posited by the appropriator in the office of the State Engineer, in connec~
tion with an appropriation, must be indorsed thereon, snd must be recorded
in a book kept for that purpose.

{(d) Bvery step that the appropriator is required to teke in per-
feeting his appropriation must be teken in the menner provided in the act,
in the rules and regulations of the State Englneer, and in the permit; is
open to investigation by the State Engineer on his own motion, or on the
petition, protest, or objection of any interested party, on the ground
that it does not meet or has not met such requirements; and is subjeet %o
the final approval of the State Engineer before a certifiocate of appropri-
ation may be issued.

() Every act of the State hngineer in connection with an appro-
priation is subject to judicial review, as in case of all administrative
mtters provided for in the act (see seotion 11).

62. Time for performance of acts., An appropriator must be accorded
a reasonabie Gime within which to perform each of the acts required in
oonsunmmating his eppropriation, depending upon the circumstances of the
partioular case.

(s) The State Engineer must fix this period of time in each
particular instance, giving consideration %os

(1) The cost and magnitude of the projecst.

(2) The engineering, physical, and human factors which will
apparently be encountersd.

(3) The market for water or power to be supplied.

(L) The time within which irrigable lands may reasonably
be expected to be settled and prepared for irrigation, in view of the
probabilities as they appear when the period of time is fixed.

(5) All other circumstences and contingencies that are
apparent,

(v) 1If, in the course of making an appropriation, it appears
thet any perticular act camnot be performed within “he time fixed by th2
State Engineer, he mny grant one or more extensions of time upon good
ecause shown, if not incompatible with the public interest.



- 56 -

(1) Applicetion for on extension of time must be made, upon
a form to be provided by the State Engincer, before the expiration of the
extant period.

(2) MNotice is required, in section 76, in the case of cer-
tain long extensions of time under a permit, and in other omses is optional
with the State Engineer,

{3) wWhether or not in any particular case notice is requir-
ed, or is given without being required, no application for an extension of
time may be granted without a hearing if any interested party protests or
petitions the State Engineer for a hearing (see section 10).

(L) The State Engineer must grant a reamsonable extension of
time if it appears that the delay has been occasioned by circumstances for
which the epplicant has not been responsible, or that could not have been
reasonably foreseen, and that the applicant has been in all respects dili-
gent in seeking to avoid the delay.

(¢) HNotwithstending the speeific allowance of time for the per-
formance of any act, the appropristor is required %o exercise remsonable
diligence at all times in order to insure the retention of the original
date of priority of his appropristion (see sections 66, 77, and 79).

(1) The allotted time is fixed in each case with a view to
doing equity not only to the appropriator in question, but to all those
who mey file applications subsequently, and who are directly interested
in the progress of this senior appropriation and are entitled to have
their relative positions clarified a: early as practicable.

(2) The mllowance of & generocus time in any particular in-
stance does not excuse the appropriator from pursuing his work in a
businesslike manner. :

(3) In case it is necessary for the holder of a permit to
exercise the right of condermation for the purpose of econstructing or
acquiring property necessary to effectuate his appropriesti on, due dili-
gence must be oxercised in prosecubting such condermation procoedingse
In such case the time set in the permit for the construction or acquisi-
tion of works will take account of the necessity of eminent domain
proceedings, and the permittee will not be penalized, nor will his prior-
ity be affected, bocause of any delay in the proceedings for which he is
not responsible. (See section 46, subsection (b) (1).)

6%. Application for permit to appropriate water. The deposit in the
office of The Gtate Engineer of &n application for & permit to make an
appropriation of water, is the first step which imst be taken in the ef-
fectuation of any appropriation that is initiated after the act goes into
effect,

(e) The legislature declares specifically, and in the clearest
and most emphatic language possible, that no valid appropriation of water
may be initisted thereafter in any other manner.
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(b) The maker of an application which is in proper form is en-
titled to have it considered by the Stute Engineer; and if the proposal
meets all of the requirements of the act for approval of an application
for a permit to appropriate water, the applicant is entitled to have his
application approved and is entitled to the issuance of e permit.

{(c¢) An application which has not been allowed to lepse, as pro-
vided in section 66, remains in effect until its approval and the issuance
of & permit based upon it, or until its rejection.

(@) An application for a permit, so long as the application re-
meins in effect, is prima facie evidence of the taking of the firat step
required in the making of an appropriation.

d;. Priority of applications The date of priority of an application
for a permit %o eppropriate water is the date of its receipt in the of-
fice of the State Engineer, provided thet in cese e right of way must be
condemmed for the purpose of securing necessary information, the priority
of the application dates from the initiation of condemmation procesedings
(see section L6, subsection (a) (1)); ond the date of priority of the
application becomes and remmins the date of priority of the appropriative
right % initiated, subject to subsequent compliance with all of the re-
quirements governing the procedure for the appropriation of water (see
section 24).

(e) Such date of priority of the application is retained so long
as the epplicotion remins in effect, as provided in section 624

(1) An application that is redeposited in the State
Engineer's office with enlarged terms, or that is redeposited after hav-
ing been allowod to lapse, beocomes in cvery respect a new application,
with & date of priority as of the date upon which the application is re-
deposited (see section 66).

(b) The date of priority « ® the application becomes the date of
priority of the permit which is issued in its stead; and it remains such
as long as the permit remains in effect, if the terms and conditions of
the permit ere fully complied with,

(1) If a permit that hes been allowed to lapso is reine
stated, the date of priority is postponed to the date of reinstatement
(see sections 77 and 79).

(c) The date of priority of the permit becomes the date of
priority of the certificate of appropriotion which is issued in its
stead (see section 79).

(1) This is the date of priority of the completed appropri-
ative right.

2) It remnins such as long as the right is kept in good
stending. (For loss of water rights, see sections 50 to 57, inclusive.)



65. Contents of applications The epplication for a permit must be
made on & Torm or forms to be furnished by the State Engineer, with such
copies in duplicate or otherwise as he may prescribe, and must contain
or be mccompanied by all date, including maps and drawings, needed by the
State Engineer in acting upon the application.

() 1In addition to any other information which the State Engineser
mey provide for in his printed rules and regulastions for the appropriation
of water, the application must set forth;:

(1) The nemo and postoffice address of the applicant.

(2) The water supply out of which it is proposed to appro-
priate water.

(3) The point or pointe at which it is proposed to divert,
intercept, or stors water.

(L) The location and description of the proposed means of
diversion, interception, or storage, and of the proposed means of convey-
ing the water, in such detail as the State hngineer mey presoribe.

(5) The quantity of water proposed to be diverted or inter-
cepted, and the quantity proposed to be stored.

(6) The period or periods of the year during which it is
proposed to divert or intercept water for direct use or for storage, end
the period or periods during which stored water 1s proposed to be used.

(7) The purpose or purposes of use of the water.,

(8) The place or places of intended use, in such detail as
the State Engineer may prescribe.

(9) The soveral periods of time following the approval of
the application within which it is proposed to begin construction, to
complete construction, and to apply the water to the proposed use or uses.

(b) 1If the appropriation is to be made for irrigation purposes,
the application must state the type of agriculture, probable crops, acre-
age to be irrigated, and character of soil.

(1) Information as to agrioulture and crops is needed in
acting intelligently upon the application.

(2) Notwithstanding the proposals as to agriculture and
crops stated in the application, and the approval of the State Engineer
in aoting upon the application, this subsection is not to be construed
a8 binding the appropriotor to the use of any particular type of agricul-
ture or any particular kind of erop in order to sustoin the validity of
his appropriation, provided the statements in the application are made in
good faith. (See section 32, subsection (f}.)
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(3) An appropriation which authorizes the use of n certain
quantity of water per season in the irrigation of certain crops contem-
pleted ot its initiation, does not authorize the use of the same quentity
of water if other crops requiring the use of less water are grown on the
land to which the appropriative right attaches. The appropriation is
nlways limited by the water requiremonts of the crops irrigated at any
particular time, whether or not the enbire quantity of water covered by
the appropriation is needed therefore (See section 26, subsection (b)e)

(¢) If the appropriation is to be made for municipal purposes,
the present population to be served must be stated.

(1) If an application by a mmnicipality contemplates future
municipal use, it must include the estimated requirements for the reason-
ably anticipated development of the municipality within a reasonable time,
as provided in seotion 42.

(d) If the appropriation is to be made for power purposes, the
application must state the nature of the power-development works, head
and quantity of water to be so utilized, amount of power to be produced,
point or points at which the water is to be returned to the water supply
out of which it is appropriated, probable uses of the power, and probeble
ploces of use.

(e) The State Engineer, in his printed rules and regulations for
the appropriation of water, may specify such additional information relat-
ing to the foregoing uses and such information relating to other uses as
he deems necessarys.

(f) If the proposal contemplates that the applicant will becoms
a primary appropriator, solely or in part, the application must set forth
ell the circumstences.

(g) EBEach application for a permit to meke an appropriation of
water must contain a showing of the applicant's financial ability to com-
plete the proposed work, or to provide for its completion, except in the
case of applications made by ==

(1) A governmental agency or entity.

(2) A public utility, of which the rates, services, and
authority to make capital expenditures are gubject to the regulation of
the Public Utilities Commissiones

(3) Any other opplicant whose expenditures in making the
proposed development are subject to the approval or regulation of any
agency of the State or of the United States.

(44) One whose propose’ sppropriation involves the diver-
sion of not more than five (5% cubic feet per second.

(5) Provided, that the foregoing statement of exemptions in
the conbents of an application is not to be construed as prohibiting the
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State Engineer from making such inquiries as will satisfy himas to the
financial ability and good faith of any applicant for a permit to appro-
priate water.

(h) If the application is made by & corporation, the State
Engineer mey require the submission of the articles of incorporation,
names of directors and officers, amount of paid-up capital stock, and
such other information concerning the corporate activities and finances
a8 he deems ressonably necessary.

(1) 1If the application is made by an unincorporated association
acting under articles of agreement or other form of contract, the State
Engineer may require the submission of the articles of agreement, other
contractual arrangement, and any other date which he may reasonably re-
quire in acting upon the application.

(j) The instructions concerning the procedure for appropriating
water, which the State Bngineer must cause to be printed (see section 7,
subsection (h)), must set forth all of the items listed in the act as
necessary for inclusion in the application, together with such additional
items as the State Engineer may deem necessary.

(k) In order to reduce the cost and burden to small appropria-~
tors, the State Engineer may provide, in his rules and regulations, for
simplified mpplications in the omse of proposed approprietions of small
guantities of water, so long as the items listed in this section as neces-
sary are included in the appliceation.

66, Adequacy and lapse of applioation. An application must be in
proper form, and must be adequate in all other regpects, before the State
Engineer may approve it; and on application lapses if it is not made in
proper form and is not corrected within a reasonable time, or if it is
so amended as to enlarge the terms of the proposed appropriatione

() An incomplete or defective application mast be returned %o
the applicant for necessary completion or correction.

(b) If an spplication is in proper form, and contains all in-
formstion called for in section 65 and in the State Engineer's rules and
regulations, the State BEngineer is still at liberty to require the eppli-
cent to furnish sny further data which he deems necessary in that parti-
cular case.

(1) 1In such case the State Engineer, in his discretion, may
return the application for inclusion of additional date, or may retain the
application and require the maker to provide the data in supplementary
forme.

(¢) In sny of the above cases, & reasonsble tire must be' allow-
ed the applicant within which to comply with the Stote Engineer's require-
ments.

, (1) Extensions of time may be granted upon good cause shown,
in the mammer provided in section 62.
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{d) An application which is returned to the maker for additional
information, completion, or correction, or which is held by the State Engineer
pending the furnishing of additional information, does not lapse if the maker
redeposits his amended application in the State Engincerts office or furnishes
the required additional dete within the time allowed or within an extension of
time granted by the State Engineer.

(1) In such case the application retains priority as of the
date of its original receipt in the office of the State Engineer.

(e) An application must be deemed to have lapsed, ond all rights
thereunder forfeited and lost, if either --

(1) The amended application, or the additionmal informetion so
required, is not received within the time allowed by the State Engineer; or

(2) The applicant amends his application in any such way as to
enlarge the terms of the proposed appropriation. (See section 27, end sec-
tion 32, subsection (d) (4), es to what constitutes en enlargement.)

(f) In case an application has so lapsed, the State Engineer must
make an order declaring that it has lapsed, stating the reason, and must
promptly mail a copy of the order tc the applicant.

(1) In the case of an application that has lepsed because of
time, the order must allow a reansonable period within which it may be rede-
posited as o new application, os provided in subsection (g) below.

(2) In the case of an application that has lapsed because of
an enlargement in its terms, the order must declare that the enlarged appli-
cation has become a new anpplication, s “rovided in subsection (g) below.

(¢) In every case in which an application is declared to have lapsed,
whether because of time or beccuse of enlargement in its terms, the receipt of
on amended application or of additional informntion must be trected in all
respects as the receipt of o new opplication for o permit to appropriate water.

(1) The date of priority of such new application is the date
upon which the application in amended form, or the sdditional information,
is received in the office of the State Engineer.

(2) 1In no such case, unless the order of the State Engineer
declaring the lapse of the mpplication is reversed by the court in a Judi-
cial review of the order, mey the priority of such application, or of the
appropriative right if completed, relate back to any datc earlier than the
date on which the emended application or the additional information is so
received.

67. Segregation of application. An applicant for a permit to appropri-
ate water may, prior to the approvnl of his application, request thet it be
segregated into two or nore separate parts, and that the segregated parts
bo treated therenfter as separatc applications.
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(a) The request for segragation must be made by the applicant on n
form to be provided by the State Engineer.

(1) In addition to other information needed to convert the
application into distinet parts, the applicant must state the resmsons for
the proposed segregetion.

(b) The State Engineer may approve the request if he deems the
reagons sufficient and finds that the public welfare and the rights of
others will not be impaired, but otherwise must disapprove the request.

(1) The State Engineer may approve the request without & hear-
ing, if the time within which protests against approval of the original
application has expired and no protests have been received. (See section 70.)

(2) 1If protests against approving the original application
have been recoived within the time allowed the protcstants must be notified
by meil that request for segregotion hes been made and that thoy may protest
the segregation at the hearing.

(3) In no case may e request for segregation be approved with-
out giving protestants against approval of the original application full
opportunity to protest approvel of the request for segregation.

(¢) The epproval of a request for segregation is not to be constru-
ed as the approval of the original application or of any of its segregated
parts, or as confirming their validity or good standing, or as extending
eny privilege to the applicant other than that of segregating the original
application into two or more separate parts.

(d) In case an application is segregated, all prooceedings thereto-
fore taken with respect to the original application are deemed to apply to
each of the segregated parts, but the segregated parts are thereafter treat-
ed as separate and distinet applications.

68. Application for preliminary permit. Pending the making of en appli-
cation for a permit to appropriate water, an intending appropriator may make
an application for a preliminary permit for the allowance of an adequate time
within which to make investigati ons of the water supply and of other feat: es
of his proposed project.

(a) 1If the State Engineer deems further investigations mecessary,
he may treat an application for a permit to make an appropriation as an
application for a preliminary permit.

(1) 1If the proposed appropriation contemplates the use of
ground weter, and if the characteristics of the proposed ground-water supply
are not sufficiently known to warrant sction upon an application for e per-
mit to appropriate such water, the State Engineer must .trent the epplication
a8 an application for & preliminary permit, whether or not it is so designat-
ed by the applieant.

(b) The application for e preliminery permit must deseribe the pro-
posed appropriation in such gemeral terms as the State Engineer may provide



- 63 -

in his printed instructions concerning the procedure for appropriarting water,
(See section 7, subsection (i).)

(¢} The approval or rejection of such an application may be ordered
only after an investigation, end after e hearing if protests are filed, under
the procedure provided for action upon rpplications for permits to appropri-
ate water. (See seotions 70, 71, and 74.)

() The State Engineer, in granting a preliminery permit, must re-
quire the preliminary permittee to meke such surveys, investigations, studies,
and progress reports as in the opinion of the State Engineer may be necessary.

(e) The preliminary permit must fix a length of time, suitable under
all the circumstances, within which the preliminary permittee must complete
his investigations and make an application for & permit to make his appropri-
ation,

(1) One or more extensions of time may be granted, upon good
cause shown.

(2) 1If the application contemplates an appropriation of ground
water, end if en investigation of the propesed supply is being made or is
about to be made by any agency properly qualified to make such determinations,
the preliminary permit must bo extended until such time as sufficient inform-
ation is available to determine whether or not the granting of a permit to
appropriate the water is justified.

(f) If a ground-water eppropriation is involved, and if no such in-
vestigation as that contemplated in subsection (e) (2) above is under way or
in prospect, the applicant for a preliminary permit must be authorized to
install a well or other meuns of diverting the ground water if it is found to
exist, and must be accorded n reasonable time within which to operate the
installation in order to ascertain within reason the permenence of the supply
of ground water, before being required to apply for a permit to appropriate
the water.

(g} If the terms of a preliminary permit are properly complied with,
the application for a permit tc make the appropriation recelved within the
time allowed, ond the subsequent procedure required to complete the appropri-
ation properly followed in all respects, the priority of the appropriative
right dates back to the date upon which the application for a preliminary
permit was received in the State Engineer's office.

69, Request for interim permit. Pending the approval of an application,
for a permit to appropriate water, the State Engineer may grant the applicant
en interim permit for the use of all or part of the quantity of water applied
for, if in his judgment the rights of others will not be substantially impair-
od.

(a) The request for en interim permit may be made in the application
for s permit to appropriate water, or may be made subsequently on a form to be
provided by the State Engincere
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(b) This section is not to be comsirued us conferring upon any
applicant any right to receive an interim permit.

(1) In any case in which the granting of on interim permit is
requested, the judgment of the State Engineer as to whether or not it is ad-
visable to grant the request, as to the length of time the interim pernit
shall remnin in foree, if granted, und as to all other conditions that must
be observed, is conclusive upon the applicant snd is not subjeet to judicial
review in any action brought by him,

(c) Before approving a request for an interim permit, full oppor-
tunity to protest must be given to all interested parties, and the State
Engineer's approval is subjeet to judicial review in an action brought by
any protestent whose protest is overruled,

(d) An interim pernit rust be canceled when finul action is taken
upon the application for a permit to mnke the appropriastion.

70s XNotice and hearing upon applicntion. Upon the receipt of an appli-
cation that is in proper form, or upon the receipt of an emended application
or of additionnl information required ns provided in section 66, notice rust
be given in the monner provided in section 9, and o hearing must be held if
nny protest ls received within the time allowed, as provided in section 10.

7le Approval of application. The State Engineer must approve each
application for &« permit to approprinte wabter that is in proper form if he
finds, after a hearing if eny protest is filed, and in any even after an
investigntion, thet the proposal is consistent with the purpose of the act
and with all of its requirements, and is mnot incomputible with the public
interest; that there is vanmppropriasted water available for the proposed
apprepriction, or that there is a reasonalle prospoet that sufficient water
will be awveilable; that the proposed plen is physienlly and economically
feusible; that the applicant has made his applicution in good faith, that he
has the fineneinl ability o complete or tc provide for the completion of
the preposed work, and that in all other respecets he wnossesses the qualifi-
cations required of an appropriater; and that there has been no sufficient
showing that the rights of ovther appropriators will be adversely amffected if
the propesal is carried out,

{a}) Before approving an application for a permit, the State Engineer
rmust consider 2ll tho circumstances that appear %o alfect the feasibility of
the proposal.

(1) Ye must consider, among other things, the effect of return
flow from cther lands end frem the proposed project; character of soils, pro-
bable adaptability of the area to successful agriculture, and probable watur
requirements of the crops, in case the appropriation is to be for irripation
purposes; whether the proposed use would interfere with prospoctive uses of
the sare water that would bebter promote the public welfare; and all other
prerequisites of the right te swppropriate water.

(b) The Stonte Engineer, in his discrotion, may spprove a use of
water by natural overflow.
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(¢) 1In the case of stock watering, the State Engineer may approve
a use of water from stock ponds or other depressions either inside or out-
side of matural chamels, whether or not artificial work is neesssary to
render them useful for such purpose.

72« Partial approval of application. If the State Engineer finds that
the proposal does not meel all of the requirements for full approval, bub
merits partial approval, he may epprove it in pert only, or he may cpprove
it with certain nrescrived conditions.

(a) The State Engineer mey spprove an spplication to the extent of
n less amount of webter than is applied for, or for o different period of di-
vorsion, interception, storage, or use,

(b) He my require the substitution ¢f a method of diversionm,
interception, storage, or conveyance for the method proposed to be used.

(c} He may approve a temporary use of water by natural overflow,
with 2 requirerent that o mechanieal means of diversion be substituted with-
in a prescribed period of years.

(a) If the State Engineer finds that full approval of an applice-
tion would result in injury to the ripghts of others but that partial appro-
vl would nobt result in such injury, he may epprove an application to only
the extent thot would not cause such injury; or in such caso he ray approve
an application upon condition that the conflicting rights bs =zequired by
the applicant,

73+ Preferences as between conflicting applications. In the case of a
conflict between two or more applications that are pending before the State
Engineer, not yet approved or rejected by hLim, preference must be given in
the order of superiority of uses of water provided in section Ll, regardless
of the respective dates upon which the sovoral applications were received in
the office of the State Ingineer.,

(a) This order of preferences is: First, domestic end municipal
uses; second, irrigation and stock-wetering uses; third, water=power use;
fourth, nining use, end menwfacturing and industrisl uses that are not ime
plied in en appropriation for munieinal use; fifth, all other uses, without
preference as among themselves,

(b) The foregoing order of preferences determines which of the
conflicting applications shall be approved to the exelusion or partial
exclusion of tho cthcers, in case the water supply is not sufficient for all;
and it determines the fixing of the respective dates of priority in the event
thet mcore then cne of the conflicting applications is approved or partially
aporoved.

(1) 1If the available water supply is not adequate for all of
the conflicting proposed mppropristions, the applications relating to infer-
ior uses of water must be rejected or partially approved, depending upon the
foregoing arder of preferences and upen the quantity of water that is aveil-
able,



(2) 1f the availeble water supply is more than sufficient for
the requirerments of tho superior use, so that one or morc applications relat-
irg to inferior uses may bo proporly granted in whole or in part, and if per-
mits to epproprianto water arc issued to twe or more of the applicants, the
priorities of the severnl rights must be cdjusted with respect to each other
in the order of prefercnces abouve set forth, regerdless «f the respective
dates upon which the applications were received in the office of the State
fngineer.

(¢) The preferences sccorded by this section have no effect upon
appropriations completed or applications spproved befure the conflict occurs.

(1) This socticn relates only to conflicting pending applica-
tions for permits to appropriate wnter,

(2) Tho section douos not purport to accord to any applicant
any superiority in the use of water after his permit has been granted, other
than the superiority of the w.ppropriation over other rights having later dates
of priority (ses sceti:n 23).

The Reojection ¢ f applicntions If the proposal fails to meet all of the
roguirenents sct forth In the act and the further requirerents imposed by
the State Hnginevr in pursuence thereof, and if in the Stete Engincer's judg-
mont 1t doos not mer it oven partial approval, the Stato Engircer must roject
the application and must dismiss the proceedings, giving prompt notification
thereof to the applicant.

(2} In case an upplication is rejected, all rights of the applicent
that are obtained by roason of having nade his appliention, terminate at the
end of the period within whick he is authorized by the act to bring an action
for judicial review, unless within such time he has brouzht such action, or
upon the final jJudgment in the Judicial review i1f tho action of the State
Engincer is thercby sustoincds

(b) Upon the final terminubion of the rights of the applicant,
notice rust be given in the mammer provided in sectiam G,

(¢) Ths rejection of en application is without prejudice to the
right of the applicant to meke a new applieation concorning the same sub-
Ject matter or substantially the same subject matter at a later date, in
the event that he then rekes o satisfactory showing that conditiens have
chenged sufficiently to justify the initiation of & new proceeding.

(1) In such case the new proceeding is not to be deered az in
any respeot e continuation of the oripginal procooding which has been dismissed.

(2) The date of priority, if the appropriation is completed
as the result ¢f the new proceeciing, is not earlier than the date of receipt
of the apnlication in such new procced .ig.

(1) Permits for the appropristion of ground water may be issued
only to the extent of the capacity of the subbterrancen beds or formations
to vield water with a 1ift found by the Stute Ingincer to be rcasonable and
econonically feasible, under all of the circumstances (see section 17, and
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ssetion 26, subsection (£)); and an application mist be rejectod if it is
found thet such cmpacity is already covered by extant appropriations of the
ground water of such water supplys

75. Yermit. Upon approving an application in whole or in part, the
State Engincer must issue to the epplicunt a permit %o rmpke the proposed
appropriction to the extent so approved.

{a.) The permit contalns a copy of the application.

(b) The permit rust enumerate 011 of the conditions required by
the act and by the State Engineer for the completion of that particular
appropriation.

(1) The permit sets forth, amcng other things, the respective
dates by which construction work must be cormenced and completed, the date
by which the water rust be apvlied to the use set forth in the permit, and
the date or dates by which proof of the perifurmence of the several ncts
rust be recoived in the office of tho State Engincor; and it must include a
requircmont that all steps be token and all worl: be performed with recson-
able diligence, ond that if, with reasonnble effort, cny work rmy be con-
pleted or any siep token in less then tho time nllowed, 1t rust bo so doNe .

(2) If the proposed appropristion contemplates the develop-
ment of o project in successive units, the pernmit ney so provide, with
eppropriate datos with rospeet to the severnl units.

(3) The rate of diversiun of webter set out in the pvermit will
be fixed in such amcunt as will provide for petting sufficlent waber to the
place of use, provided that the allowance for losses of water between the
point of diversion and the plaee of use rust be roasonable under all the
cirecurstances.

(L) The permit rust require the installation of & substantial
heodgate, cap, velvs, or other conbrolling device, and a speeified measuring
device, ot each point of diversion or pumping from the wator supply cnd at
each point ot which water is released from storage, for the purpose of
regulating and measuring the quantity of water that my be diverted nnd used.
{See section 101.)

(¢) Each permit for an appropriation of ground water must contain
the following express conditicms:

(1) The right of the approprintor relates to a specified
quantity of ground water which may be obtained with o pumping 1ift which
d-es nobt exceed the raxirmum 1ift found by the State Enginecr to be roason-
able and economically feasible at the time of the granting of the pormit.
(See section Tl, subsection (d)e)

(2) Such right doces not include the right to have the ground-
water level at the appropriator's point of diversion mel Sained ot any lovel
higher than that necessary to make effective such reasonable end econcnical-
ly feasible punmping lift. (Sec section 26, subsecticn (£}.)
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(d) The permit must ineclude & stetoment that its oxereise is sub-
Jeet to all of the provisions of the not and to all of the terms and condi-
tions expressly con‘tained in the rermit, and that the permittee shall accept
the pernit subject to all such provisions, terms, and conditions. (Sce
scetion 37.)

(1) One who accepts o permit is deemed 4o have accepted it
subject to all such provisicns, terms, amd conditions; and he is deemcd to
have accepted the permit if he proceeds te effectunte his appropriation by
virtue of the permit.

(e) The authorization to eppropriate water contained in a pormit
is contingent upon compliance by the pormittee with all of the provisions
of the permit,

(f) A permit, unless canceled for failure o comply with its pro-
visions {see section 77)s remains in effect wmtil the requirements for
perfecting the appropriction have been fully complied with and a certificate
of appropristion Lins beon issued in 1ts stond.

(1) A permit, sc leng as iv remnins in effect, is primn facie
evidence of the terms and conditions of the inchonte appropriotive right and
of the holder's right o excreise the pernit, nnd is conclusive evidence of
the truth of its contents.

76s Extensions of time under permit. In the case of the performnce of
niy aet required to complete aﬁngﬁﬁ}opriation, aflter a permit has been issu-
ed, extensions of tire not oxceeding ter (10) years in the aggrarate may be
grented without giving notice, upon proper showing by affidavit or upon such
investigrtion as the State Enginver may deen necessary, if in his judgrent
it is adviseble to proceed withous giving notice.

(a) Before grantirg any request tha+t will increase the aggregate
extensions for the verformance of any act beyond ten (10) years, motice of
the receipt of the request must bo given in the rnmper provided in section 9,
and a heoring rmust be held upon protests as provided in secticn 10,

77« Lapse and cancelation of permit. A permit is deemed to have lapsed
if the holler fu.ls to compiy with any of its provisions; and it thereupon
becones subject to mlteraticn in the date of priority, or to cancelation, as
the case mny be.

() If it appears to the State Engineer that a permit has so lapsed,
he rmust order the holder to show cause why his pernit should not be declored
to have lapsed, stating the reasoms upon which the order is based.

(1) The State Engineer nmst take such actiin promptly if the
permittec fails to moke proof of the performance of any act within the tire
allaved by the State Engineer, or within an extension of time granted upon
rood cause shown.



(2) The State Engincer must likewise take such action upon the
petition of any appropriator of water from the same water supply, or any
applicant for a permit to appropriate weter therefrom, or any other interest-
ed party, who protests that the permittee has failed to exercise reasonuble
diligence in prosecuting the construction of works or the application of
woter to the proposed use, notwithstanding the fact that the time sllowed for
such purpose may not have expired, or has failed to comply with any cther
provision of the perrit, end who makes o prire facie showing, supported by
affidavit, of the foets which he asserts.

(3) Hotice must be given and & hearing held in the manner
provided in sections 9 and 10,

(L) 1If the State Engineer finds that a failure to request an
extension of time has resulted from oversight, or inadvertence, or other
cause that appears justifisble under the circumstances, and that in all other
respects the permittee has been diligent, and that it would be inequitable
to penalize him, the Stete Enginecr mey doelars that the pormit has not
thereby lapsed.

(5) Otherwise, the State Engineer, upen finding that the per-
mittee has failed to comply with the provisions of the permit upon the ’
grounds complained of, must declare the pernit tc have lapsed,

(b) The permittee must be granted a reasonable time within which to
request that his lapsed permit be reinstated with n posiponed date of prior-
ity.

(1) The State Engincer, if the ofircumstances Justify, may
order the permit to be reinstated.

(2) In such case, the date of priority must be chunged to the
date of reinstatement, end the State Engineer must promptly notify the per-
mittee by mil to that effect.

(e¢) If no request for reinstatement is received within the +ime
allowed, the State Engineer mist cancel the permit nnd promptly notify the
permittee by mail to that effect,

(@} The cancelantim of & ﬁermit terminates the authorization
granted by the Stote to nppropriate the water in question.

(1) After the issuance of the State Engineer's order canceling
& permit, the holder has no right to make any use of the water in question
unless and until the order has been set aside or modified by the final judg-
ment in a judicial review of the State Engineerts action.

(2) After the issuance of an order of cencelation, all other
rights of the permittee with respect to such appropriation terminate at the
end of the period within which he is mllowed by the act to bring an action
for judicial review of the State Fngineer's action, unless within such time
he has brought such asction, or upon the final judgrent in the judicial re-
view if the action of the State Engineer is thereby susteined.
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(3) Upon the final termination of the rights of the perpdt-
toe, nobtice must be given in tho manner provided in scetion 9.

(L) Upon the final termination of the rights of the permittee,
the water to which the permit has attached agnin becumes unapproprictad
water, subject to further approprintion or to the use of other appropriators
in the order of their priorities, notwithstending any diversion or use that
ray have been made of the water under the terms of the permits {The effect
upon cther water rights is the same as provided in section 55w)

78+ Proof of performance of sets. Proof rust be furnished, by the
holder of Gthe pernit, &8 Go the vime and fact of commencemsnt of construc-
tion, completion of construction, and application cf the water to usc.

(n) The State Enginesr mey provide, in his rules and reguletions
for the cppropriation of water (see section 7, subsections (g) ond (h)),
thot such proof be furnished either --

(1) Upcn the performonce of each one of the several consecu-
tive ncts, on or before the respective datos for mal ng proef which are
prescribed in the permit; or,

(2) Upon the completion of the last mcht, namely, applicotion
of the water to use, and on or before tho date for making proof set oul in
the permit.

79. Certificate of appropriastion -- Issuance. Upon the completion of
gll roquirenents imposed by the aet, by the rules and regulations of the
tote Engineer, and by the permit, the vermittee is entitled to the issuance
of & certificate of approprintion by the State Engineer.

(a) Upon receipt of ull proof required, the State Engineer mnkes,
or causes bo be made, a full inspection of the premises in order to deter-
mine whebther the construction work and the use of water conform to the act,
to the rules and regulat ions of the State Engineer, and to the requirements
of the permit.

(b) If the inspection is favorable to the permittee, the State
Engineer must give motice in the manner provided in section 9, .stating that
if no protests are received in the office of the State Enginecr prior %o a
specified date, & certificate of appropriation will be issued to the perm.t-
toe, and that if any protest is sc rcoeived, a hearing will be held upon a
certain date,

(1) If no protests are received within the time allowed, and
if there are no proceedings in abeyance concerning cancelation of the permit,
the State Engineer must issue to the permittee a certificate of appropria-
tione

(2) A hearing must be held if any protest is received within
the time ellowsd. (See scction 10).
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(3) Any interested party ray appear at the hearing and rust
be heard, whether or not he has deposited a protest in the State Engineer!'s
office.

(L4L) TIf the State Engineer determines, ot the conclusion of
the hearing, that the protests and objections are not well taken, and if he
1s in all respects satisfied that the appropriation has been properly mde,
he must issue to the permittee a cortificate of appropriati on.

(5) If the State Engineer determines at the hearing that any
protest or objection is well teken, and thut the permittee is not entitled
to receive a cortificate of appropriation, he must refuse to issue it and
muist declare that the permit has lapsed.

(¢) If the inspection is not favorable to the permittes, the State
Engineer must either -=

(1) Order the permittee to show cause why the permit should
not be declared to have lapsed, as provided in section 77; or

(2) Require the correction of any minor deficiencias within
& reasonablo time, in defuult of which he must order the permittee to show
cause,

(@) If the permit is declared to have lapsed, in the cases stated
in subsections (b) and (c) above, the procedure provided in section 77 for
reinstatenent or cancelntion must be followed.

(1) If the permit is reinstoted, which carries s postponed
dote of -priority, further proceedings for completion of the appropriation
will be:in order, as provided in this section.

(2) If canceled, all righta of the permittes terminate (see
section 77).

() Notice of the issuance u.' a certificate of appropriation must
be given by the State Engineer, in the manner provided in section 9.

(f) Provision is made in the mct for the bringing, by any interest-
ed party, of an action for judicial review of the sction of the State
Engineer in issuing & certificate of appropriation, within a prescribed
time after the giving of notice,

(1) The court, in the final Jjudgment in such judicial review,
my affirm, modify, or reverse the action of the Stute Engineer.

{(2) If the action of the State Engineer is modified, he must
revoke the certificate of appropriation and issue in its place a new certi-
ficate of appropristion containing such terms es the court my impose, or
must toke such other action as the court my direct.

(3) If his actiom is reversed, the State Enginecer must issue
an order revoking the certificate of appropriation.
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(L) 1In cnse the action of the State ngineer is reversed and
the certificate of appropriation is revoked, all rights of the holder there-
under, and under the permit upon which it is based, bterminate with the same
effect and finality as provided in seotion 77 with respect to the cancela-
tion of a permit to mppropriate water, and the water to which the certifi-
cate of appropriation has attached ngain becomes uneppropriated water s
provided in thaot section. Notice must be given in the manmner so provided.

{g) The issusnce cf a certificate of appropriastion is incontest-
able --

(1) After the expiration of the period within which an action
my be brought for judiciel review, unless within such tims an action has
been so brought; or

(2) Upon and efter the final judgment in such statutory judi-
cial review, in cnse the sction of the State Zngineer is thereby affirmed.

(h) The date of priority of a certificate of appropriation, and
of the approprintive right which it represents, is the date of pricrity of
the permit upon which it is based,

(1) This is the date of application for the permit, provided
all steps required in msking the uppropriation have been properly followed
(sce sections 2l and 6L).

(2) Otherwise, it is the postponed date of priority of the
permit (see sections 2k, 6l, and 77).

80, Certificate of appropriation -~ Contents. The certificate of
eppropriation must describe the particular aspproprietion in detail, and must
certify that the holder has completed the appropriation of water to the ex-
tent so described.

(a) The description must include all ratters that are necessary to
a complete undsrsteanding of the nature, extent, and priority of the complet-
ed appropristion.

(b) Without limiting the generality of subsection (a), the descrip-
tion must include:

(1) Neme and postoffice address of the appropriator,
(2) Name of the water supply.

(3} Point of diversion (or pumping) of water.

(L) Date of priority.

(5) Extent of the right, including quentity end periocd of
diversion, storage, and use of water.

(6) Purpose of use of the water.,
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(7) Place of use of the water, which, in the case of irriga-
tion, must include the legal subdivisions of the land to which the water
right is appurtenant; and the certificate of appropriation must stete that
the approprintive right is appurtemant to the lends so desoribed {see sec-
tion 35).

(¢) In no event may a certificate of appropriation describe or be
deemed to convey any rights greater than those which were described in the
permit to make the appropriation.

(d) The State Engineer must certify that the holder has completed
an eppropriation of water to the extent described in the certificate of appro-
priation, and that he is entitled to divert and use the water to such extent.

(e) &Each certificate of appropriation of ground water mist contain
the express conditions required in case of a permit, relating to maintenance
of the ground-water level, as set out in section 75, subsection {c)e

(f) The certificate of appropriation must include a statement that
the exercise of the appropriative righi, so described therein, is subject to
all of the provisions of the act and %o all of the terms and conditions ex-
pressly conteined in the certificate of appropriation, and that the holder
shall accept the same subject to all such provisions, terms, and conditions.
(See section 37.)

(1) Ome who accepts a certificate of appropriation is deemed
to have assented to all of its provisions and limitations.

(2) He is oconclusively presumed to have accepted the certifi-
oate of appropristion, subject to all of its provisions and limitations, if
the State Engineer gives notice of its issuanco as required in section 79,
subsection (e), and actually transmits the certificate of appropriation to
the appropriamtor, and if, afler the issuance of the certificste of appropri-
ation has become incontestable as provided in section 79, subsection (e)s
the appropriator exercises the appropriative right therein describeds

81, Certificate of appropristion -~ Authority and effect. A certificate
of appropriation is the acknowledgment by the State Engineer that the holder
has completed an appropriation of water as therein described; and it is the
holder's suthorization from the State %o exercise such appropriative right
under the terms and conditions contained therein, and under the provisions
of the act and the rules and regulations of the State Engineer, so long as
he properly exercises the right and keeps it in good standing.

(e) The certificate of appropristion remains in effect unless and
antil it is revoked by court order at the conclusion of & statutory judicial
review of the action of the State Engineer in issuing it, as provided in sec-
tion 79; or if not so revokod, it remamins in effect unless and until it is
canceled or ordered canceled a. @ result of the abandonment or forfeiture of
the appropristive right which it desc .bes, as provided in section 5Sl.

82. Certificate of appropriation -- Conclusiveness. A certificate of
appropriation, so long as TT remmins in effect, 1s evidence of the priority,
nature, and extent of the appropriative right which it deseribes and repre-
sentse
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(a) The certificate of appropristion is primas facle evidence of the
eppropriative right, pending the time during which any interested party is
aubhorized by the act to bring an action for judicial review of the action of
the State Engineer in issuing it, or, if such action is brought, until final
Judgment in the judieial review.

(b) It is subject to cancelation by the State Engineer, as the re-
sult of his own decision or of court order, in the event that the water right
which it describes has been declared to have been abandoned or forfeited, as
provided in section Sl.

(1) It is not subject to cancelation for any other reason or
in any other manner,

{e) A certificate of appropriation, the issuance of which is no
longer contestable, as provided in section 79, subsection (g), is conclusive
evidence of the truth of its contents in any judicial or administrative pro-
ceeding.

(a) A certificate of appropriation, the issuance of which is no
longer contestable, and which has not been cancelod or ordered canceled as
above provided --

(1) 1Is prima facie evidence of the priority, nature, and ex-
tent of the right, in determining an issue of abandonment or forfeiture of
the right in any proceeding authorized by section 5l.

(2) 1Is conclusive evidence of the priority, nature, and extent
of the right, in all other cases in any judicial or administrative proceeding,
and in the administration of rights to the use of the water supply to which
the appropriative right attaches,

IV. Determination and Adjudication of Weter Rights

83+, Methods of adjudications Water rights are adjudicated by the courts,
exelusively; but 1n cases in which all or a large part of the rights which
attach to a water supply are involved, special proceedings are provided in
which administrative determinations of water rights are made by the State
Engineer prior to court adjudication and as an integral part of the whole pro-
cedure; and provision is also made for referring issues to the State Engineer
in water-right adjudications.

A. Special Statutory Proceeding

8. MNature of proceedings The act providds for o special proceeding,
which consists of Gtwo parts but which in legal effect is one continuous,
integrated proceeding, for the determination and adjudication of all rights
to the use of water of a water supply. The two parts are:

(e) First, an administrative proceeding by the State Engineer.

[}

(1) This includes an examination of the water supply and uses
of water by the State Engineer, the taking of proofs of claims of water
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rights, a hearing if any coutroversy develops, end an order of determination
of all wabter rights by the State Engineer.

(2) The order of determinetion is in no sense an adjudication
of water rights, for there is nothing final about it; but it does provide =a
systematic, competent basis for an equitable adjudication.

(b) Second, a judieial procseding in & trial court in which the
Stote Engineer's order of determination is required to be filed immedintely
upon ite issuance, with the same effect as the filing of o complaint in &
civil sction, and which results in a final adjudication of all of the water
rights involved.

(1) 1Issues are joined upon the filing of exceptions by inter-
ested parties.

(2) The exceptions must be heerd and decided by the court, and
any testimony relevant to the proposed adjudication may be introduced and
controverted; all under the usual procedure applicable to the conduct of
e¢ivil nctions.

(3) The judgment of the court results either in affirmation or
in modification of the State Engineer's order of determination, subject to
rehearing and appeal as in other cases.

(L4) This judicial prosoeding is intended %o accord to every
water-right cleiment or other interested party his day in court, end to safe-
guard the constitutional rights of all concerned.

(5) The result of the proceeding is a final decres, issued by
a court of competent jurisdietion, which adjudicates the relative rights of
all claimants to the use of water of the water supply.

(¢) The purposes of this special proceeding ares

(1) To edjust, and settle, the relative rights of all claim-
ents in one comprehensive proceeding in which each claim can be and mus% be

considered with reference to every other claim.

(2) To inject the viewpoint of the public into the settlement
of water controversies.

(3) To meke available to the edjustment of weter rights the
valuable facilities, resources, and experience of the State Engineer's organ-
izatione.

{4L) To provide a basis of adjudication of water rights more
nearly impartial, and more conducive to the public welfore, than might be
ettained if only the personal interests of the private litigants were pre-
sented to the courts

85, TInitiation of proceeding. The State Engineer, on his own motion,
mey initiate proceedlings tor The determination of the relative rights of
cleiments to the use of the weters of either a water supply or & common water
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supply; and.he mist do so upon receipt of a petition signed by one or more
9f such clglmants; provided, in either case, that he finds that the publie
interest will be served by initiating such procecdings et such time,

(2) Notice rust be given, in the manner provided in section 9, to
the effect that --

. '(l) An examination of the water supply, preparatory %o deter-
mining and adjudicating the relaetive claims of rights to the use of the
water, will be commenced upon a certain date.

(2) Upon the conclusion of the examination, all claimants will
be required to submit proof of their claims.

86, Investigation by State Engineer. At the time set in the notice,
the State Enginecer will begin an examinotion of the physical features in-
volved, of the uses that are being made of the water, and of all of the
besie hydrographioc and hydrologic data and other information necessary to a
proper determination of the water rights. ’

(a) The State Engineer may make any studies, surveys, and investiw-
gations that he deems necessary,

(b) The examination will include, among other things --
(1) Cheracteristics of the water supply.

(2) Character, capacity, and location of works installed for
the diversion, conveyance, storage, and utilization of the water.

(3) Character of irrigation agriculture.

(L) Character, location, and extent of both irrigated and non-
irrigated irriguble lands.

(5) Character of uses of water other than agricultural, and
location of places of use,

(¢) The results will be prepared in the form of a report, one cory
of which will be filed for record in the office of the State Enginesr and
will constitute the offieial record of the investigation.

(1) The report will contain a detailed statoment of the find-
ings, together with both general and detailed maps on scales of such range
as the State Engineer may adopt in his rules and regulations for the deter-
mination of water rights (see section 7, subsection (g)).

87. Proofs of claims and hearings of controversies. Upon the conclusion
of the investigation and preparation of the report, the State Engineer will
require the filing of proofs by all claimants of rights of use attaching to
the water supply, will receive notices of contests, and will hear and decide
8ll controversies duly Jjoined.
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(a) Notice must be given, in the manner provided in section 9, to
the effect that the examination has been completed, and that every ome who
olaims a right to the use of water of the water supply must submit proof of
his claim to the State Engineer, at a designated place, by a prescribed date.

(1) A form for making proof, described in subsection (b) below,
must be mpiled with the notice to eamch party known to the State Engineer who
claims a right to the use of water of the water supply.

(b) Each statement of proof so submitted must be verified by affi-
davit; and it must include all matters that will show the nature, extent, and
priority of the right which is claimed, the law under which it is claimed,
and the fact that the ripht wes acquired in compliance with lews.

(1) The proof must include all of the items provided in sec-
tion 80, subsection (b), for inclusion in a certificete of appropriation.

(2) It must also include, among such other things as the State
Engineor may require, (a) the dute of initiation of the right, if different
from the date of priority; (b) description of physical works; (¢) dates of
beginning and completion of original construction and enlargements or exten-
sions; (d) capaeity of system, both original and as enlarged; {e) date of
first use of the water, and if for irrigstion, area and location of land irri-
gated the first yeaur and in each subsequent year in which the acreage was in-
creased; (f) dates of prcposed irrigation and location of lands yet to be
irripated under the claimed right; (g) character of crops; (h) character of
soil; and (i) description of any extant permit, certificate of appropriation,
claim of a water right other than appropriative, other claim on file in the
office of the State Engineer (see section 58), or court decree, which evi-
dences the claimed right of use.

(¢c) The State Engineer, upon good cause shown, mey extend the time
within which proofs may be submitted.

{(d)} The State Engineer must examine all proofs, and must compare

thom with the records in his office releting to water rights attaching to
the water supply in question and with the report of his investigation of the
water supply; and he must ascertain whether --

(1) Any proof so submitted is at veriance with the official
record in his office -of that particular water right or claim, or with the
report of his investigation; and whether

(2) The official records of his officeq including the report
of his investigation, indicate the existence of any water right or claim
attaching to the water supply, proof of which has not been submitted.

(3) 1In the forme: case, he must return the proof to the claim-
ant, with note of the apparent discrepar.cies, allowing the claimant a resson-
eble time within which to resubmit proof.

(L) In the latter case, he must notify the olaimant of the
fact, allowing him a reasonable time within which to submit proof.



(e) The State Engineer must prepare and have printed an abstract
of all proofs that are finally submitted, and of all water rights or claims
of record in his office of which proof hes not heen submitted.

(f} The State Engineer must then give notice of a time and place
et which any interested party may inspect the report of his investigation
of the water supply, all .proofs submitted, and all other records existing in
connection with the proposed determination; and the notice mist fix a further
time within which any interested party may submit to the State Engineer, at a
desipgnated place, notice of the contest of any claim or right listed in the
abatract.

(1) DNotice must be given in the manmer provided in section 9.

(2) In additionm, & copy of the abstrect must be mailed to each
party who has submitted proof of claim, and to the holder of each water right
or claim of record, listed in the abstract, who has not mede rroof.

(g) The notice of contest submitted by an interested party must
state with reasonable certainty the grounds of the proposed conbest, and st
be verified by affidavit,

(h) A hearing must be held if --

(1) Proper notice of the contest of any claim is received
within the time allowed; or

(2) Any proof, as finally submitted, is considered by the
State Engineer to be at variance with the official record in his office re-
lating %o such water right or claim or with the report of his investigation;
or

(3) The ebstract contains any water right or elaim of which
proof has not been received.

(1) Notice of the hearing must be given in the manmer provided in
section 9; and in addition, ==

(1) Every party whose claim is proposed to be conmtested, and
every party who has submitted a notice of contest, must be notified by regis-
tered mail; the former to be apprised of the nature and grounds of the pro-
posaed contest,

(2) Any pardy whose proof is at varience with the records or
report (see subsection (h) (2), above), unless a notice of contest against
such .claim has been received, must be ordered, by registered mail, to appear
and show cause why his claim should not be modified by resson of the discrep-
ancies.

(3) Any partywho has failed to submit proof (see subsection
(h) (3), sbove), unless a notice of contest against his right or claim has
been received, must be ordered, by repistered mail, to appear and show cause
why his right or claim should not be determined in accordance with the record
in the office of the State Engineer, subject to the raising of objections
egainst it at the hearing.
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hat (j) The heering will be held as indicated in section 103 provided
that ==~

(1) A proper cause for determination of & controversy at the
hearing is constituted by (e) the proof submitted by any party vhose claim
is proposed to be contested and the verified notice of contest of such claim;
or (b} the proof submitted by any party which appears to be at variance with
the record of that particular water right or claim, as shown by the official
records in the office of the State Engineer or by the report of his investi-~
gation, and the order of the Stete Engineer to show cause; or (¢) the offi-
cial record of the water right or claim of any party who has not submitted
proof, whether such water right or claim is evidenced by & filing in the
office of the State Engineer as required by section 58, or by & court decres,
or by an application, permit, or certificate of approprietion, or indicated
by the report of the investigation, and the State Engineer's order to show
causes

(2) 1In each of such cases a controversy must be deemed to have
been joined.

(3) Any interested party may appesr end mist be heard with
reference to any controversy so joined.

(4) Only such controversies may be considered at the hearing;
and no objection may be raised, by the State Engineer or by eny party, to any
claim listed in the absiract over which a conbroversy has not been duly join-
ed as herein provided.

(5) The burden of esteblishing a claim that is in controversy
is upon the claimant; provided, thet if o party has not submitted proof and
does not appear pursuent to the State Engineer's order to show cause, the
cloim must be determined in accordence with the official record thereof and
with the report of the investigati on, in case no objection is made at the
hearing, or my be modified in the ligh% of objections that are raised at
the hearing.

(k) At eny time prior %o the conclusion of the hearing, eny party
who claims & right to the use of water of the water supply not listed in the
abstract, and who makes & satisfactory showing that he hes not received
notice and has had no actual knowledge of the pendency of the proposed deter-
mination, may intervene upon pet ition to the State Engineer; provided, that
notice of the petition must be given as provided in section g and an oppor-
tunity afforded for making contest, and that any controversy duly Joined
over the claim must be heard as herein provided.

(1) At the hearing, the State Engineer mst decide s}l of the con-
troversies so joined; and in his diseretion, he may grant a rehearing of any
controver sy so decided.

(1) The usual procedure for judieial review of an action by
the State Engineer is not epplicable to the results of this hearing.

(2) Judicial review will be provided in the caurt adjudica-
tion provided for in gection 90, and in only that menner.



80, Determination by State Engineer. Upon the conolusion of the hear-
ing provided for in section 8j, or upon the expiraticn of the period within
which notieas of contests may be received, if no such notice has been receiv-
ed and if no party is ordered to show cause (see section 87, subsection (1)),
the State Engineer prepares an order determining the water rights which
attach to the water supply.

(e) The determination will include all of the claims listed in the
abstract, to wit, the claims over which no tntroversy has been joined, end
those over which controverzy has been joined and decided by the State Engineer
(see section 87); and the determination of each water right must be in the
full deteil required in section 80 for the description of an appropriative
right in a certificate of appropriation.

(b) The order of determination will be printed, and copies will be
m.iled to ell parties whose rights are so determined and to all others who
have been partios to the proceodings.

(¢) The order of determination will be £iled for record in the
office of the State Zngineer upon the date upon which copics are meiled out
as provided in subsection (b) above, and such date will constitute the dave
of the order of deternination. )

(d) The act will provide for fees and for the alloeation of costs
of the determination end of &ll proceedings preliminary to it.

89, Effect of determination by State Engineer. The order of determina-
tion rewains in ofTect Irom the date of the order (see section 88, subsec-
tion (¢)), unless its operation is steyed by & sbtay bond, or unless the order
of determination is modified by the court at the conclusion of the adjudica-
tion (see section 90, subsection (k), and section 91, subsection (b}}.

() So long as the order of determination remains in effect, the
water of the water supply must he divided in accordance with the rights as
so determined.

(b) Operation of the order may be stayed, in whole or in part, dur-
ing the pendency of the adjudication proceedings, by the filing of a stay
bonds

(1) The bond will be filed in the court in which the order of
determination has been filed or is about to be filed for adjudication of the
water rights (see section 90}

(2) The bond will be in such amownt as the court may prescribe

(3) The condition of the bond is such that the party who
files it will pay all damages thet may &ccrue by reason of the lack of
enforcement of the order of determination.

90, Court ndjudication of water rights. As soon 8S practicable after
the date of the order of determination (sce section 88, subsection (c)), the
State Engineer must file with the clerk of s designated trial court the Qrder
of determination, together with (2) a complete transceript of all proceedings




preliminary to the order of determinationm, (b) a certified copy of the re-
port of the State Enginser's investigation, end (c) the original of all
proofs and other evidence submitted; and thereafter the adjudieabtion of
rights relating to the water supply will proceed as nearly as practicable
under the procedure provided by law for the trial of & suit in equity.

(a) The trial court designated to meke the adjudication will be
the court which has original jurisdiction to hear and decide controversies
over rights of real property iu the judiciml district, or other Jurisdietion,
in which is located the largest aggrerute area of lends to which the wnter

rights covered by the order of determination are indicated therein as appur-
tenant.

(b) The order of determination so filed, with its accompanying
papers, has the legal effect of » complaint in a civil action.

(¢) Exception may be taken, by any interested party, to the order
of determination as & whole or to any port of it.

(d) The order of determination, all papers filed with it, and the
exceptions teken, constitute the pleadings; but the court may allow such
additional or amended pleadings as may be necessary to a proper adjudication.

(e) Any claimant of a right of use attaching to the water supply
who has not received notice of any of the proceedings, and who has had no
potual knowledge of their pendency, may intervone at ony time within one (1)
yeor after the order of determination is filed in the court for adjudication,
upon leave of the court and upon such terms as ray be equiteble; and he will
thereafter have all of the rights and be subject to all of the duties of
those cleiments who received notice.

(f) If no exceptions are filed, the court may enter & decree af- -
firming the order of determination, or muy order such further proceedings as
may be decmod proper.

(g) 1If exceptions are filed, the court must heer and decide the
issues so joined.

(h) The court must allow the sntroduction of any testimony, by amy
party, that is relevant to the proposed sdjudication, and of testimony in
rebuttal.

(1) The court may employ persons to meke further investigations
and reports.

(3) 'The court may refer the case back to the State Engineer for
Purther investigation and report,. or for the taking of further tostimony,
or for the determination of one or more of the issues.

(k) At the conclusion of the proceedings, the court may affirm or
modify the order of determination of the State Engineer, subject to rehearing
and to appeal by the State Engineer or any other. party, and mist assess the

costs, as in other civil anotlionsas
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(1) The waters of the water supply must be divided emong the
holders of rights which attach to it, in mccordence with the order of deter-
minstion as so affirmed or modified, or as further modified on rehearing, or
as the result of appeal, or as the result of the optional modificetion
accorded by section 91, subsection (b).

Ol, Decree. The decree of the court must adjudicete the water right of
every person whose right to the use of water of the water supply has been
substantiated by the proceocdingss and the adjudication of each such water
right must be in the full deteil required in section G0 for the description
of en appropriatiwe right in a certificate of appropriation.

() A certified copy of the decres must be filed for record in the
office of the State Engineer, ond also in the county records of each county
sn which is situated any pert of the water supply or eny of the lands Yo
which any of the sdjudicated rights are appurtenant.

(b) The court, in its discretion, may provide in its judgment and
decree that at any time within three (3) years from the date of entry of the
decree, the State Engineeor or amy party effected by the decrees may apply to
the court for & modificetion of the adjudged order ¢f determination, and of
the decree, insofar only as quantities of water are concernad.

92, Conclusiveness.of dccree. The decree, subject %o the opblonal rodi-
Pication Buthorized iu section JI, subsection (b) ebove, is conclusive as to
the relative rights of all parties whose rights are adjudicated therein.

9%, Estoppel of nonparticipants. All purties who claim rights to the
use of waler of the waser supply, put who failed to make proof or to inter-
vene in the administrative or judicial proceedings leading to the adjudica-
tiom and whose rights were not determined or adjudicated therein, are barred
end estopped from asserting rights in the weter supply superior to or of
earlier priority than that of any weber right adjudicated in the final
decree,

oli. Certificate of adjudication. Upon the receipt of a certified copy
of the PiTET deécred, aiter appeals and the right of appeal and the optional
modification provided in section 91, subsection (b), have been finally dis-
posed of, the State Engineer yust issue a certificate of adjudication to
ench party whose right has becn so adjudicated.

(a) The certificate of adjudication must describe the adjudicated
water right in the same detail os is required in section 80 for the descrip-
tion of an appropriative right in a certificate of appropriation.

(b) A certificate of adjudication remains in effect unless or
until it is cenceled or ordered cenceled as the result of the abandcnment or
forfeiture of the water right which it describes (see section 5li)e

(¢) A certificate of adjudication, so long as it rernins in effect,
is ==

(1) Prima facie evidence of the priority, nature, and extent
of the adjudicated water right, in determining an issue of abandonment or

Forfeiture of the water right in any proceeding aut horized by section Sh.
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(2) conclusive evidence of the priority, nature, and extent
of the adjudicated water right, in all other cases in eny judicial or admin-
istrative proceeding, and in the administration of rights to the use of the
water supply to which the adjudicated water right attaches.

B. Special Proceeding for Adjustment
of Extant Decrees

95. Procedure. In any case in which rights to the use of all or sub-
stantianlly all portions of either a water supply or a common water supply
have been adjudicated by court decree, but not in the same proceeding, the
State Engineer may initiete a special proceeding for the purpose of adjust-
ing and harmonizing all such extant court decrees.

(e) The procedure, both administrative and judicial, will follow
that provided in sections 84 to 9L, inclusive, insofar as may be precticable,
except as followss

(1) The investigation of the State Engineer (see section 86)
my be limited to those matters that wore nob clearly developed in the eox-
tent decrees or in the proceedings upon which they were based.

(2) Contests of rights already edjudicated (see section 87)
will be limited to controversies between holders of adjudicated rights who
were not perties to the same originel adjudication proceedings, and to con-
troversies between claimants of rights acquired after the adjudication re-
lating to that particular portion of the water supply was completed. No
adjudicated right may be contested by any party to the same original pro-
ceeding, or by the claimant of any water right acquired subsequently.

(p) The final decree of the court (see section 91) will embrace
all water rights that were adjudicated in the original proceedings, and all
water rights scquired subsequently, and will be conclusive upon all parties
named in the decree (see section 92).

(c} certificates of adjudication must be issued by the State
Engineer, as provided in section 9.

C. General Cowrt Procoedings

96. Suspension pending special s ututory adjudication. Any suit that
is pending in any court Tor the adjudication of water rights may be suspend-
ed by the court, pending the completion of a determination and adjudication
of all rights to the use of water of the water supply involved, in the .
special statutory proceeding provided in sections 8 to 9L, inclusive, if
it appears that the water rights in litigation are included in a proceeding

already under way or will be included in one that is about to begin.

(a) The court in its discretion may request the State Engineer %o
initinte such special proceeding at the earliest practicable date, and must
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meke such request if so petitioned by one or more of the parties to the pend~
ing suit; and the State Engineer mst conform to such request if he doems
that the publie welfarc so roquires.

(b) Or the State Engineer may represent to the court that a special
statutory proceeding which ineludes or will include the woter rights involved
in the ponding suit has begun or is about to begin, and may petition the
court to order the suspension of the pending suit in view of those circum-
stances.

(c) 1In either of the above cases the court must order the pending
suit suspended until further order; but in no event must this be done for
this reason alone, unless the State Engineer has already jnitiated e special
statutory proceeding which includes the water rights in litigation, or unless
the court receives assurance from the State Engineer that such proceeding
will be commencad within a reagsonable time. :

(d) Upon the issuance of the final decree in the special statutory
proceeding, the pending suit must be dismissed.

97, Reference to State Enginecr. In case suit is brought in eny court
of competent jurisdiction Tor tho ndjudication of weber rights, and is not
suspended &s provided in section 96, the court may refer the case, or any or
01l of the issues involved, to the State Engineer ns referee, or mAy refer
the suit to the State Engineer for investigation and report upon any one or
more of the physical focts involved, provided that adequate provision is mde
for paying the expenses of the State Engineer in so acting as referee.

(a) In such case the State Enpgineer may base his report as refereo
golely upon his own jnvestigation, or my hold heerings end take testimony as
provided in section 10.

(b) Tho State Engineer rust propars & preliminary report and must
meil copies %o all interested parties, who will be allowed to file objections
with the State Engineer within & reasonable time.

(1) The State Englnoer my hold hearings upon
such objections, &s provided in section 10, if he deems it advisable.

(¢) The final report of the Siate Engineer will be filed with the
court, with notice to 21l interested purties given in the manner provided by
the usual court procedure.

(d) Exceptions to the report mey be taken by any interested party
who has made an objection %o the preliminary report, or by any other party in
the discretion of the court.

(e) Costs of the reference will be apportioned by the courte

(£) 1If the adjudication provided for in this section covers all or
nearly all of the weter rights which are known or belicved to attach to the
water supply involved in the proceedings, the court in its fimml decree must
direot the State BEnginecr to jssuo certificates of ad judieation in the manner
provided in section 9li.
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98. Reference to Stete Engineer from Federal court. The State Engineer
may accept a reference, as master or roforee, from & Federal court, in case
suit is brought in such court for the adjudication of rights to the use of
water within this State or partially within this State.

(s) In so acting, the State Engineer must proceed according to
the rules of practice and procedure of such Federal court, or as otherwise
directed by the court.

99, Intervention by Attorney General. .The Abtorney Gencral, upon be-
ing advised by the State Engineer that The public interest so requires, may
intervene on behalf of the State in any suit that is pending for the adjudi-
cation of water rights and that is not suspended or referred to the State
Engineer as provided in sections 96 and 97.

(e) The court must allow such intervention.

V. Administration of Water Rights and
Distribubion of Water

100, Control by State Engineer. The administration of all water rights
within the S%ate, and comtrol over the distribution of water from public
water supplies to those who hold rights of use, are vested in the State
Enginecer. (See section 7e)

(a) The State Engineer is chief of the State water administration
organizetion; and ell members of the orgsnization perform tho dutles impos-
ed by the act under tho general direction and supervision of the State
Engineer, who has the responsibility of seeing that all such duties are
properly performed.

10l. Diversion and measuring devices. Headgates, ocaps, valves, or other
works for The oontrol of the diversion or pumping of water from surface and
pround-weter supplies or for the release of water from reservoirs, and
measuring devices, must be instelled whorever end whenever dircctod by the
State Engineer, under his supervision, and of design and meterials approved
by him.

() Each control device must be provided with a locke

(b) Any party who fails to comply with the requirements of this
section, within 30 days after written notice from the State Engineer, may
be forbidden by the State Enginecr %o divert or use water until he compliesy
or the State Engineer may cause the installation to be made, the cost to be
e lien ageinst the lands %o which the water right in question is appurten-
ant, and may bring action s provided in seotion 7, subsection (e), to
foreclose the lien.

(c) The State Engineer may inspect or cause %o be inspected, at
any time, all control works and measuring devices, MY require such correc-
tions as are neccssary, and may enforce correcktions in the menner provided
in subgection (b) above.
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102. Water administration areas. 1t is the duty of the State Engineer,
Prom time bo time s the necessity therefor arises, to divided the State
into water administration arcas, 8O constituted as to secure the best pro-
tection to the holders of water rights ond the most efficient and economical
supervision on the part of the State.

(a) The entire State mey he divided into o few mpin divisions con-
forming to watersheds or groups of watersheds, if the State Engineer finds
that such overall superintendence is werranted.

(b) Or the State Engineer ney create & water district covering &
more localized area whenever the conditions within such area warrant the
administration of water rights therein; or he may combine a system of over-
sll water divisions and of water districts within water divisicns.

(c) Water districts may relate only ‘o surface-water supplies or
to ground-water supplies, as the case may be; but in cmses in which both
surfece and ground-water supplies are so interrelated and interdependent
as to constitute & common water supply to which both surface and ground-
water rights attach, & single water district must be used for the adminis-
tration of all such related water rights, or & single water distriet
composed of conveniént subdistricts may be so utilized.

(1) The intent of this subsection is that all interrelanted
and interdependent water rights be coordinated under one plan of administra-~
tione

(d) The State Engineer may create & special water distriet or sub-
district upon petition of e group of water userxz whose water rights have
been adjusted as among themselves by common agroement, to include only such
weter users, if he deems it ndvisable, provided that such administration
will not interfere with the administration of obther water rights which
attech to the same water SUpplye

(1) The creation and sdministration of such speciel water ad-
ministration erea will be gpoverned by & contrect entered into betwcen the
Stete Engincer and the holders of water rights within the aret.

(2) Regnrdless of the foot that this is o voluntary controc-
tual orrongement, the duties of the Stute Engineer and of the water-right
holders with respect to the proper administration of such water rights are
precisely the same &S those which apply to other waber administration areas,
and the remedies for failure of proper performance &are the same as provided
elsewhere in the act; provided, that payment or reimbursement of the costs
of administration will be governed by the terms of the contract (see sec-

$ion 10%, subsection (e) (L))

(e} The boundaries of water administration areas may be changed
from time to time by order of the State Engineer, &S circumstences may re-=
quire; or water sdministretion areas may be consolidated or otherwise re-
adjusted to conform to changed relationships among holders of water rights
or to desirable changes in administrotive procedure; or the administration
of an area mey be discontinued when the necessity for it no longer exists,
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(f) Notice of the creation or alberation of each water administra-
tion area must be given as provided in section 9.

103, Water administration officimls. The State Engineer appoints the
necessary officials and their subordinates who are %o administer water rights
and distribute public waters under his general direction end supervision.

(a) The Stete Engineer will have such Deputy State Engineers and
Assistant State BEngineers as the act may provide; and if the circumstances
so require, he will have an assistant specially trained in ground-water
hydrology, with a suggested designation as State Ground-water Hydrologist.

(b) An officisl whose designation will be stated in the act, and
who will have such deputies and assistants as the State Engineer mey
prescribe, will be in charge of the local administration of each water
administration area.

(1) The suggested designation for the official in charge of a
water division is Mwater division superintendent;" for a surface-water dis=-
trict, or for a water district covering both surface and ground-water
supplies, "water master;" for a surface-wntor subdistrict, "assistont water
mster;" for a separate ground-water distriet or subdistrict, "ground-water
gupervisor™ or "assistant ground-water supervisor," respectively; for a sur-
foce tributary or seotion of a stream, “stream patrolmans®

(¢) The qualificatiors, tenure, compensation, and expenses of all
of the State water administration officials and nesistants will be designated
in the act; provided, that the State Engineer ray remove, for cause, any mems-
ber of the Stoto water organization which ho heads.

(1) The State Zngineer 1ny sppoint the of ficiels in charge of
water administration areas, including speoinl water administration areas,
ofter consultation with the holders of water rights therein, if he deoms it
adviseble; but he is not hound %o folley their recommendations; and the ap-
pointment of any such official upon rccommendation of the water users does
fiot alter in any way the status of such official with respeot to the control
of the State Engineer over his anctions, and such of ficial is immediately
responsible for the proper performonce of his duties to the State Engineer
and not to the water users, whether in the ocase of a water administration
area of the usual type or one created by contract with the water users.

(d) The compensation and expenses of all water administration offi-
cials will be paid by the State, for they are all State officers.

(e) All of the cost of administering & particular water administra-
tion area, or such fraction of the cost a8 the legislature my designate,
must be reimbursed or paid in advence to the State by the holders of water
rights in the ares so administered.

(1) Reirbursement or payment in advance will be in proportion
to the service rendered by the State, and will be apportioned elther on
the basis of areas of land to which the wator rights are appurtenant,
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or the quantities of water to which the holders are entitled, or on such
other basis as the legislature may designate in the act.

(2) Reimbursement or payment in advence will be made In the
form of & special tax against the holders of the water rights and the land
or other property to which their water rights are appurtenant, levied and
collected by the proper county officers after the receipt of an annual bud-
get from the Stete Engineer. Tho tax is a licn on the sppurtonant land
or other property, superi or to all other liens except liens for gemeral
taxes, and is collected and enforced in the same marmer as in cese of other
taxes; and in addition, no holder of a water right is entitled Lo divert or
use water under the terms of his water right so long as the tax with respect
to the administration of such water right remnins delinquent.

(3) The proceeds of such tax collections will be paid into
the State tressury, and will be credited to the fund out of which the costs
of administering the water administration area are paid.

{(}}) 1In the case of a special water edministration area creat-
ed by contract for the service of water uscrs who are under agreement with
each other, as authorized in section 102, subsection (d), reimbursement or
payment in advance will be made on such basis and in such manner as may be
provided by the contrect between the Stute Engincer and the water~right
holdors.

104, Duties of water administration officimls. It is the duty of the
State Engineer, and of ail members of the organization which he heads, to
see that the public waters are equitably divided and distributed to those
who are entitled to divert and use them, in accordance with the relative
rights of all; and the members of the water administration organization
are vested by the ect with adequate police power to carry out the provisions
of the act.

() The water division superintendent, if a water division is
created, is in charge of the water division, under the general direction of
the State Engineer, and supervises the work of the water masters within his
water division; and each water master or ground-water supervisor, under the
general direction of the State Engineer, or under the immediate supervisicn
of the water division superintendeont if the water district lies within e
water division, is in charge of the water district and supervises the work
of the assistents who are in charge of subdistricts or who perform other
duties in connection with tho local administration of such arca. (See sec-
tions 102 end 103.)

(b) The State Engineer will prescribe the specific duties of the
State Cround-water Hydrologist, if such an official is provided for.

(1) Such duties will include scientific studies and investi-
gations and advisory relations with the water administration officials who
actually administer ground-water rights.
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(2) It is desirable to coordinate the actual administration
of ground-water rights with the administretion of surface-water rights, in-
asmuch as rights to the use of both surface and ground waters are in many
cases so closely related and interdependent; and this can be better anccom-
plished by utilizing the services of the State Ground-wnter Hydrologist and
his assistants in an advisory capacit;’, rather than by placing the State
Ground-water Hydrologist in administrative cantrol of ground-weter rights
and thus having two water administrators in a given area responsible through
different superior officers to the State Engineer.

(e¢) It is the duty of the officisl who is in charge of each water
administretion area --

(1)} To distribute the public waters therein in accordance
with the rights of all holders of water rights, whether such water rights
be evidenced by (a) certificates of adjudicetion or court desrses not fol-
lowed by the issuance of certificates of adjudication; or (b) orders of
determination of water rights in effect pending adjudication proceedings;
or (¢) permits and certificntes of appropriation; or (d) other water rights
or claims of record in the office of the State Engineer, to the extent that
they can be reconciled with the foregoing; or {e) rotation, exchange, or
other agreements between water-right holders which do not conflict with the
proper administration of other rights in the same water supply.

(2) To enforce priorities of water rights strictly (see sec-
tions 23 and 2l), excopt as modified by the provisions of section 105.

(3) 7To adjust the headgate or other means of diversion of
each hdder of a right %o the use of water of either a surface or ground-
water supply, and the controlling works of reservoirs, in order that no
more water be diverted then the holder of the right is entitled to divert
under the terms of his water right (sec section 26).

(4L) To close snd lock the headgate or other means of diver-
gion or control of water from a surf se or ground-water supply, at such
times as the water which might otherwise he diverted there is needed to
satisfy the lawful requirements of the holders of all water rights of
earlier priority.

(5) Whenever, in pursuance of the foregoing, the water ad-
ministration official regulates a means of diversion or control, he must
attach to the works a written notice to the effect that the works have
been properly regulated and are wholly under his control. Such notice,
properly dated and signed, must be deemed to be legal notice to all parties
interested in or affected by such act.

105, Distribubion of water in case of heavy stream losses., The mandate
to the State Engineer %o enforce priorities strictly (see section 104, subw
section (c)), applies to cases in which the available supply of water can
be distributed in quentitiés that are usable by and useful to the appropri=-
ators; and no appropristor is to be delivered water which, because of heavy
losses in the stream bed or other matural or lawful factors, cannot reasch
his point of diversion in quantities that will be useful to him (see sec-
tion 26).
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(e) In a case in which the water at a given point in a water
supply becomes greatly diminished, as the result of natural couses and of
lawful diversions, and there are upstream appropriators, with priorities
junior to those which attach to the water supply st such point, to whon
the water would be useful under their rights, the State Engineer must dis-
tribute the water to such Junior appropriators if he finds that the
quantities available to the senior appropriators, if allowed to flow down-
stream, would be so small as to be not usable by them or useful to them.

(1) The State Engineer must determine the facts, from all
evoilable sources.

(2) His decision, if not unreasonable or arbitrary, is con-
clusive.

1064 Restriction of ground-water withdrawals in time of water shortage.
Withdrawals of ground water in ground-water administration areas must be
restricted to conform to priorities of appropriative rights in time of
water shortage.

(a) The State Engineer may hold & hearing et any time, on his omn
motion, %o determine whether the water supply in a ground-water administra-
tion area is adoquate for the needs of all holders of rights of record .
which attach to such ground-water supply; and he must do so upon petitiocn
of at least 50, or one-fourth, whichever is the lesser number, of the
holders of such rights.

(1) DNotice and the hearing will follow the procedure out-
lined in sections 9 and 1C.

(b) If the finding of the Staite Engineer is negative, he must
order that withdrawals of water be restricted to conform to priority rights
during the period of shortagc.

107. Arbitration outside of water administration areas. The State
Engineer, if he deems it advisable, my act &8 nrb.ter in the ease of water-
right holders not located in any water administration area, who are unable
to agree among themselves as to the division of water, upon request of
such parties; and he may impose such conditions as he may deenm appropriste,
prerequisite to the settlement of such disputes.

108, Division of water after diversion from water supply. The State
Engineer, in his discretion, may arrenge for the division of water froma
reservoir or distribution system, or any part thereof, after the diversion
of the water from a water supply, upon petition of at least one-fourth of
the water users involved; provided, that this soction is mot applicable to
any part of the distribution of woter by an irrigation district or other
governmental agency or entity without the consent of its governing body or
management .

(a) If the State Engineer tentatively approves the petition, he
must give notice and hold a hearing, as provided in sections 9 and 10,
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(b) 1If tho Stete Engineer finally approves the petition as the re-
sult of a hearing, which affirmative finding only is subject to judieial
review, he must proceed to arrange for the distribution of water upon such
terms and conditions and by such agency as he may provide for in his deci-
sion upon the hearing; and his decision is binding upon all of the water
users involved, unless found to be unresscnsble or erbitrary in the course
of a judiciml review of the decision.

109, Police powers of water administration officials. The weter adminig-
tration officials are entrusbed by the act with the regulation of the public
water supplies of the State, to which private property rights attach by
virtue of authority granted by the State law; the water officials are requir-
ed to distribute the public waters only to the holders. of those priwmte
property rights of use, and only acecording to the terms of each distinct
right in releation to all other rights which attach to the same water supply;
they are provided with the official records of all water rights, which are
their sole guidance in dividing the available water; they are presumed to
act in accordance with law; and they are vested with all of the muthority to
carry out their functions that the legislature can provide.

(e} The State Engineer and ell members of the State water adminis-
tratiom organization are designated as police officers for the purpose of
properly enforcing the provisions of the act, und they have power to arrest
any person who violates any provision of the act and to turn him over to any
appropriate police officer for custody.

(1) The official who makes the arrest must immediately file
complaint before the proper magistrate under the usual procedure provided
by law.

(b} Any person who wilfully interferes in sny wmy with a headgate,
cap, vnlve, or other controlling works adjusted by a water administration
official in the proper performnce of his duties, or with & measuring device
under his control, or who interferes with such proposed or actual regulation
or control, or who diverts or uses water which has been lawfully denied him
by any such official, is guilty of a misdemeancr.

(1) Possession or use of water, when so lawfully denied, is
prime facie evidence of guilt.

2 The act will prescribe penalties in case of conviction.
p

110. Remedies of aggrieved parties. Any party who is aggrieved at any
official aect of a water administration offieial may seek relief by appealing
to the luttorts superior officérs and thence to the courts, or if he requires
imrediate injunctive relief, he may resort directly to the courts.

(a) Any person who deems himself injured or diseriminated against
by any official ‘act of a water administration official may complain to the
superior officer of the latter; and if not thereby satisfied, he may appeal
to the next higher superior officer, if there is one, and thence to the
Stute Engineer, or direcctly to the State Engineer, as the case my be; and
the decision of the State Englneer is subject to judicinl review,
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(1) Complaints and appeals made to subordinete officials
may be made without formality of any kind. ”

(2) A complaint made directly to the State Engineer, or an
appeal teken to the State Engineer from the ruling of a subordinate, must
be made on & form to he provided by the State Engineer, who must give
notice and hold & hearing in the menner provided in secticns 9 and 10.

(3) The rules and regulations of the State Bngineer for the
administration of waser rights (see¢ section 7, subsection (g)), must pro-
vide for the details of the procedure suthorized by this subsection.

(L) 7The State Engineer may teke such mction as the result
of the hearing as he deems propcr; and any party who is aggrieved by his
decision muy bring en action for judicial review, as authorized by section
11, subsection (a), the procedure for such judicial review being prescrib-
ed in the act.

(b) In a case in which immediste injunctive reliefl against the
action or threatenad ection of a water administration cfficial is necessery
for the proper probection of a water user, the latter may have immedicte
recourse to the cow'ts by posting a heavy bond, as required in section 11,
subsection (c); but in all cases that do not involve immediate injurctive
relief, the remedy provided by subsection (a) above must be first pursued
" before resorting to the courts.

(1) In & case involving the distridution of water, injunc-~
tion may be pranted, either in an action for immediate injunctive relief
or in an sotion brought for judicial review, only if it is shown thot the
weber administrative officinl failed to distribute the water as required
in section 10L, stbsection (c)e



